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Association Activities 


AT THE STATED MEETING on October 16 the Association ap- 
proved the reports on candidates for judicial office made by the 
Committee on the Judiciary, Chauncey Belknap, Chairman; 
the Committee on the City Court of the City of New York, 
Abraham Shamos, Chairman; and the Committee on the Munic- 
ipal Court of the City of New York, Charles J. Colgan, Chairman. 
The following candidates were found “Outstandingly Qual- 
ified:” 
SUPREME COURT 
Bernard Botein 


SURROGATE’S COURT, NEW YORK COUNTY 
Joseph A. Cox 


MUNICIPAL COURT 
Eugene B. McAuliffe 
The following candidates were found “‘Qualified:” 


SUPREME COURT 
Arthur G. Klein William Mertens 
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Morton Baum 


Irwin D. Davidson 
Charles Marks 


Oscar Garcia-Rivera 
Emilio Nunez 


Louis Peck 

Morris H. Linderman 
Oliver D. Williams 
Stanley M. Douglas 
Irving P. Kartell 
Irving C. Maltz 
Xavier C. Riccobono 
Meyer Licht 
Alexander Salottolo 
John M. A. Blair 


Sidney Burstein 
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SURROGATE’S COURT, NEW YORK COUNTY 


S. Samuel DiFalco 


John E. McAniff 


COURT OF GENERAL SESSIONS 


Thomas Dickens 
P. J. Picariello 


Maxwell Shapiro 


CITY COURT 


Murray Koenig 
Nathan A. Lashin 


George Salvatore 


MUNICIPAL COURT 


J. Daniel Fink 

John J. Cullen 

Jac M. Wolff 

Guy Gilbert Ribaudo 
Margaret Mary J. Mangan 
Millard L. Midonick 
Charles S. Whitman, Jr. 
Augustine B. Casey 

John J. Kelly 


The following four candidates were found “Not Qualified:” 


COURT OF GENERAL SESSIONS 
Philip Watson 


MUNICIPAL COURT 


William T. O’Connell 


Edward A. Bailey 


The Stated Meeting approved the establishment of a new Com- 
mittee on Trademarks and Unfair Competition, and voted to 
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defer action on a report on Civil Arrest and Execution Against 
the Person presented by the Committee on Law Reform, Robert 
B. von Mehren, Chairman. 

owe 


ERNEST A. GROSS, Chairman of the Committee on Post-Admission 
Legal Education, has announced the designation of the following 
Section Chairmen for the coming year: Chester T. Lane, Section 
on Administrative Law and Procedure; Charles H. Willard, Sec- 
tion on Banking, Corporation and Business Law; Thomas E. 
Monaghan, Section on Corporate Law Departments; Samuel C. 
Coleman, Section on Jurisprudence and Comparative Law; How- 
ard Lichtenstein, Section on Labor Law; Edward C. McLean, 
Section on Litigation; Milton Young, Section on Taxation; 
John E. F. Wood, Section on Trade Regulation; and Albert 
Mannheimer, Section on Wills, Trusts and Estates. 

The first lecture in the Meeting Hall sponsored by the Com- 
mittee was delivered by Dudley B. Bonsal, Chairman of the Spe- 
cial Committee on the Federal Loyalty-Security Program, and 
Chairman of the Executive Committee. Mr. Bonsal spoke on the 
work of his Committee and the recommendations made in its 
report published in July by Dodd Mead & Company. Mr. Bon- 
sal’s lecture will be published in the December issue of 
THE RECORD. 

°@o 


THE FOLLOWING letter from Bethuel M. Webster, addressed to 
the Treasurer of the Association, will be of interest to friends of 
The New York Law Society: 


“Dear Mr. Treasurer: 


“IT am glad to send you herewith a check of Bankers 
Trust Company dated July 10 for $234.16 to the order of 
The Association of the Bar of the City of New York Fund, 
Inc. The proceeds of this check should be used for legal 
research consistent with the powers and purposes of the 
Fund, with preference, however, to activities of the sort 
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conducted by the Special Committee on the Administra- 
tion of Justice. 

“This contribution represents the balance in a special 
account held by my late partner, Thomas Witter Chrystie, 
as Treasurer of The New York Law Society. The balance 
was made up mostly of royalties from the sale of a book on 
the Torrens System written in the 3o0’s by Professor Rich- 
ard Powell of Columbia under the auspices of The Law 
Society. (The Torrens System was remote from the nor- 
mal interests of the Society, and I cannot now recall how 
we happened to get into it. For the Society originated in 
work done by Edward S. Greenbaum, Robert M. Benja- 
min, Kenneth Dayton, and others for the Survey of Litiga- 
tion in New York City conducted by the late Herman 
Oliphant for the short-lived Institute of Law, Johns Hop- 
kins University, of which Professor Oliphant was Director.) 

“The New York Law Society itself, the interests and at- 
tachments of which persist among members, was a group 
worth remembering. It included C. C. Burlingham, 
Charles E. Clark, William O. Douglas, Thomas E. Dewey, 
Robert P. Patterson, Harold R. Medina, Robert M. Ben- 
jamin, Eli Whitney Debevoise, Roswell Magill, Thomas 
Witter Chrystie, Kenneth Dayton, Clarence V. Opper, 
Whitney North Seymour, Francis H. Horan, Edward S. 
Greenbaum, George A. Spiegelberg, F. W. H. Adams, 
Barent Ten Eyck, Porter R. Chandler, E. J. Ennis, Walter 
Gellhorn, Robert L. Finley, Paul R. Hays, David Teitel- 
baum, and a few others whose names now escape recollec- 
tion. Tom Chrystie was the last Treasurer, and I was the 
last President. The group has not met since one day in 
about 1942, when your predecessor, George Spiegelberg, 
attended a meeting at The Lunch Club in the uniform of 
a Major of the United States Army. 

“Had Tom Chrystie lived he might have been per- 
suaded to apply the balance toward the expense of a 
reunion. After his death it seemed more appropriate to 
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apply an informal Cy Pres and to give what remains in the 
account to the Fund of the Association. At least that dis- 
position was one which Bankers Trust Company would 
accept as consistent with the formal objectives of the 
Society, whereas an effort to apply the deposit to the enter- 
tainment of surviving members might have raised 
questions. 
Yours respectfully, 


Bethuel M. Webster” 
e@o 


AT ITS ORGANIZATION meeting the Committee on Municipal Af- 
fairs, Arthur H. Goldberg, Chairman, had as its guest James 
Felt, Chairman of the City Planning Commission. Among other 
problems Mr. Felt discussed with the Committee was whether 
the 1916 Zoning Resolution should be replaced. The Chairman 
announced the appointment of subcommittees to deal with the 
following matters: legislation, zoning, city excise taxes, housing, 
state constitutional convention, investment of city funds and ex- 
pansion of municipal areas. 
e@o 


THE SPECIAL COMMITTEE on the Administration of Justice, 
Francis H. Horan, Chairman, has distributed to the legislature, 
judges and interested civic groups its report on the most recent 
proposals of The Temporary Commission on the Courts. The 
report entitled “Court Reform and the Citizen—1956” which was 
drafted by John E. Lockwood, a member of the Committee, is 
published in this issue of THE RECORD. 


e@o 


THE CHAIRMAN of the Special Committee to Study Defender 
Systems, Robert B. von Mehren, and the Research Director of 
the Committee, Kenneth R. Frankl, attended the annual meet- 
ing of the National Legal Aid Association at Denver. Both Mr. 
von Mehren and Mr. Frankl described the work of the Special 
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Committee, which is a joint Committee of the Association and 
the National Legal Aid Association. 

The Committee, financed by a substantial grant from The 
Fund for the Republic, has examined the operation of defender 
systems in a number of jurisdictions. It is seeking facts upon 
which an objective evaluation of the principal systems for the 
representation of indigent defendants can be based. There are 
three principal systems: the assigned counsel system in which the 
court assigns a member of the bar to represent the defendant, the 
voluntary defender system in which the defendant is represented 
by an attorney employed by an organization such as the New York 
Legal Aid Society or the Philadelphia Voluntary Defender Asso- 
ciation, and the public defender system in which the defendant 
is represented by an attorney employed by the city, county or 
state. The Committee hopes to finish its study in 1957. Its report 
will be published in book form. 

The Committee’s staff, Kenneth R. Frankl, formerly Assistant 
District Attorney of New York County, and Arnold S. ‘Trebach 
of the Department of Politics, Princeton University, have studied 
the assigned counsel system in Essex County, New Jersey, the 
voluntary defender system in New York City, Philadelphia, 
Penn., and Rochester, New York, and the public defender system 
in Cook County, Illinois, and Alameda and Marin Counties, 
California. The Committee’s staff will also study the public de- 
fender system of Connecticut and the voluntary defender system 
of Boston, Mass. 

In the course of his remarks before the annual meeting, Mr. 
von Mehren said: 


“The study being undertaken by this joint Committee 
is unique in many respects. The Committee’s membership 
is perhaps the broadest and the most distinguished of any 
group that has ever undertaken a similar endeavor. More- 
over, the Committee is attempting a thorough-going study 
of the operation of the various systems of representing in- 
digent defendants in a number of jurisdictions. Finally, 
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the Committee is committed to no preconceived notion of 
what the ideal system is. 

“It is the sincere hope of the entire membership of the 
Committee that their work will produce a report which 
will be helpful to communities which are faced with the 
question of how indigent defendants should be repre- 
sented. Much will have been achieved if the report serves 
to accelerate the excellent work which is already being 
done in this field by such outstanding organizations as the 
National Legal Aid Association.” 


e@o 


AT THE OCTOBER 23 hearings held by The Temporary Commis- 
sion on the Courts, of which Harrison Tweed is Chairman, the 
Association was represented by the President, Francis H. Horan, 
Chairman of the Special Committee on the Administration of 
Justice, Jacob L. Isaacs, Chairman, and Howard Hilton Spell- 
man, a member of the Committee on the Domestic Relations 
Court. All three speakers endorsed the recommendations of the 
Commission. Mr. Isaacs and Mr. Spellman, for the Committee 
on the Domestic Relations Court, made the following points: 

1. All matters involving family disruption and difficulty and 
family problems should be heard in a single court and that court 
should be the Supreme Court of the State of New York, in New 
York City. 

2. It is wiser for Justices of the Supreme Court to be elected on 
the basis of broad general knowledge and experience and, when 
so elected, to have such Justices assigned to the family division of 
the Supreme Court (as contemplated in the Plan) by the Appel- 
late Division, than to have Justices elected specially as Justices of 
the said family division. 

3. Assignments of Justices of the Supreme Court to the family 
division should be for an appreciable period of time, preferably 
for at least one year. 

4. Present Justices of the Domestic Relations Court who are 
incumbents at the effective date of the new system should be con- 
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tinued in office for the balance of their terms subject to assign- 
ment, as aforesaid, by the Appellate Division. As death, resigna- 
tion, retirement or expiration of term of former Domestic 
Relations Court Judges occurs, no vacancy will be created and 
these positions will pass out of existence. However, if the term of 
an incumbent expires before he reaches the age of seventy, the 
Mayor should, in his discretion, be empowered to appoint such 
judge to successive terms until the age of seventy is reached. If an 
incumbent is not so reappointed, no vacancy will occur. 

5. The position of “Justice in Domestic Relations” as an ad- 
junct to the Supreme Court to deal with minor matters affecting 
the family relationship and children which require judicial at- 
tention should not be created. 


o@o 


AT ITS ORGANIZATION meeting, the Committee on Legal Aid, 
Woodson D. Scott, Chairman, had as its guests Judge David N. 
Edelstein of the Southern District and Eustace Seligman, Presi- 
dent of the Legal Aid Society. Judge Edelstein spoke on the need 
for expansion of legal aid facilities in the federal courts. Mr. Selig- 
man outlined the Society’s plans for the coming year. 


o@o 


THE NEW YORK CITY regional rounds of the National Moot Court 
competition sponsored by the Young Lawyers Committee, Peter 
S. Heller, Chairman, will be held at the House of the Association 
on November 8 and 9g. Participating law schools are: Brooklyn 
Law School, Columbia University School of Law, St. John’s Uni- 
versity School of Law, Fordham University School of Law, New 
York University School of Law and New York Law School. 

The case to be argued this year in the competition involves a 
petitioner who was convicted of murder in the first degree. He 
had based his defense on grounds of insanity and raises on appeal 
questions of wide public and professional interest relating to the 
existing tests of criminal responsibility. 

The winner of the New York City regional rounds will be 
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awarded possession of the Whitney North Seymour Award, a sil- 
ver bowl. The award was won last year by Brooklyn Law School. 
The winning team will be eligible to enter the final rounds of 
the National Moot Court competition, to be held at the House 
of the Association in December. 


e@o 


“SOMETHING NEW” was sponsored by the Committee on Enter- 
tainment, Roger B. Hunting, Chairman, on the evening of 
November 2. The Committee provided the forum for “Rouge 
Atomique,” a short play by N. Richard Nash and “The Lawyers,” 
an opera in one act by Richard Owen. The Committee thought it 
should provide an opportunity for those members of the Asso- 
ciation who, on the basis of past performances, may have con- 
cluded that the Committee is incapable of serious endeavor. For 
those members the serious modern play directed and acted by, 
and the opera composed and directed by members of the Associa- 
tion were presented. 





November 1 


November 2 


November 7 


November 8 


November 9 


November 13 


November 14 


November 15 


November 19 


The Calendar of the Association 


November and December 
(As of October 10, 1956) 


Dinner Meeting of Committee on Copyright 
Dinner Meeting of Committee on International Law 


Something New. A short play and an opera in one act 
sponsored by the Entertainment Committee, 8:30 
P.M. 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


New York City Regional Rounds of the National Moot 
Court Competition. Sponsorship Young Lawyers 
Committee 

Meeting of Medical Jurisprudence Subcommittee on 
Interprofessional Conduct for Legal and Medical 
Professions 


New York City Regional Rounds of the National Moot 
Court Competition. Sponsorship Young Lawyers 
Committee 


Meeting of Committee on Domestic Relations Court 
Dinner Meeting of Committee on Federal Legislation 
Meeting of Section on Trade Regulation 

Dinner Meeting of Committee on Trade Regulation 


Meeting of Section on Banking, Corporation and Busi- 
ness Law 

Dinner Meeting of Committee on Bill of Rights 

Dinner Meeting of Committee to Study Defender 
Systems 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 


Dinner Meeting of Committee on Municipal Affairs 


Meeting of Library Committee 

Dinner Meeting of Committee on Medical Juris- 
prudence 

Dinner Meeting of Committee on Military Justice 

Forum—Sponsorship Committee on Military Justice, 
8:00 P.M. 
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November 20 


November 27 


November 28 


November 29 


December 


December 


December 


December 


December 


December 
December 


December 


December 


December 


17 
18 


—_ 


9 


20 


21 
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Meeting of Committee on Admissions 
Meeting of Section on Jurisprudence and Comparative 
Law 


Meeting of House Committee 


Dinner Meeting of Committee on Legal Aid 
Meeting of Section on Litigation 
Dinner Meeting of Committee on Corporate Law 


Meeting of Medical Jurisprudence Subcommittee on 
Interprofessional Conduct for Legal and Medical 
Professions 


Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on Professional Ethics 
Meeting of Committee on State Legislation 


Dinner Meeting of Committee on International Law 
Meeting of Section on Labor Law 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Executive Committee 


Stated Meeting of Association, 8:00 P.M. Buffet Sup- 
per, 6:15 P.M. 


Dinner Meeting of Committee on Legal Aid 

Dinner Meeting of Committee on Bill of Rights 

Dinner Meeting of Committee to Study Defender 
Systems 


Dinner Meeting of Library Committee 

Dinner Meeting of Committee on Domestic Relations 
Court 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Committee on Admissions 


National Moot Court Competition. Sponsorship Young 
Lawyers Committee 


National Moot Court Competition. Sponsorship Young 
Lawyers Committee 


National Moot Court Competition. Sponsorship Young 
Lawyers Committee 








The President’s Letter 


To the members of the Association: 


This letter is being written just before the first Stated Meeting 
of the Association over which I shall have the honor to preside. 
This will be the meeting which will consider and act upon the 
recommendations of the Judiciary, City Court and Municipal 
Court Committees as to the candidates running this Fall for elec- 
tion to the bench. As a former chairman of the Committee on the 
Judiciary, and having attended this year’s meetings of two of the 
Committees, I know how thoroughly and objectively each Com- 
mittee considers the qualifications of each candidate. I hope that 
the attendance at the Stated Meeting will be truly representative 
of the membership, so that action at the meeting may also be 
objective and not unduly influenced by the political and personal 
supporters of any of the candidates. 

I am convinced that this Association will never be able fully to 
measure up to its objective of obtaining the best qualified judicial 
candidates until the day comes when the political leaders seek and 
obtain the views of the organized bar as to the qualifications of 
those under consideration for nomination. Action after nomina- 
tion must, of necessity, be less effective. 

One of my aims is to intensify efforts to persuade the political 
authorities that we have no axe to grind for any one, no candidates 
of our own, but merely a desire to assist them in confining their 
ultimate choices to those we find qualified for judicial office. Only 
then shall we be able to render the service the public rightfully 
expects from us. 

Louis M. Lors 
October 11, 1956 
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The New York State Labor Relations Act— 
An Out-Moded Statute 


By Davip L. BENETAR 


New York State’s adoption of its Labor Relation Act in 1937 
represented legislative pioneering in the field of labor relations. 
In the two decades that have since elapsed, conditions and circum- 
stances in that field have changed markedly, but the New York 
State Labor Relations Act has remained substantially unchanged 
and its vanguard position has been lost. 

Today the employees and proprietors of intrastate businesses 
in New York are regulated by an inadequate and out-of-date stat- 
ute. And our State Labor Relations Board is even undertaking 
to regulate under the same out-dated law certain interstate enter- 
prises located in New York. The causes and consequences of this 
statutory obsolescence sharply point up the need for modernizing 
amendments. 


THE CAUSES OF OUR LABOR STATUTE’S OBSOLESCENCE 


When the “Little Wagner Act”’ (as our New York State Labor 
Relations Law is sometimes known) was enacted, its main pur- 
poses were to provide statutory protection for the right of unions 
to organize workers and to impose a statutory duty on employers 
to bargain collectively with the majority representative of their 
employees. It was closely modeled upon the federal Wagner Act 
which was passed to fulfill the same purpose on the national 
scene. The swiftly moving developments of the last twenty years 
have vastly altered the vulnerable position of the fledgling unions 
whose broadened organizing drives were just getting under way 
in the middle thirties. The place of the union in American in- 





Editor’s Note: Mr. Benetar is a former Chairman of the Association’s Committee on 
Labor and Social Security Legislation, and is presently serving as a member of the 
Committee on Grievances. He is a contributor to many legal publications. 


433 











434 THE RECORD 


dustry has become firm and secure. So firm and so secure that new 
needs for statutory protection in the labor relations field have 
arisen—this time to safeguard the rights of the public, employees 
and employers against union abuses of power. This became so 
evident to Congress that in 1947 it made important changes in 
the federal statute to provide the statutory safeguards needed by 
these groups. These amendments were embodied in the Labor 
Management Relations Act, 1947, also known as the Taft-Hartley 
Act. Thus, although the model on which the New York law was 
patterned has been modernized and brought up to date, the 
New York law has not been altered to meet the needs of the 
changing times. 

The Taft-Hartley Act in its entirety has been criticized severely 
and its total repeal has been heatedly urged. But objective anal- 
ysis of its provisions shows many salutary restraints on thereto- 
fore uncurbed power and reveals a high emotional content in 
the demands for complete revocation of the law. Some of these 
provisions are now to be discussed. 


PROTECTION TO THE PUBLIC AND TO EMPLOYEES 


Rivalry between unions, leading to strikes over the right to 
perform particular work assignments, have subjected the public 
to totally unjustified loss and inconvenience. Disputes of this 
nature have broken out most frequently, as far as intrastate busi- 
ness is concerned, in the building trades. Under the federal stat- 
ute, striking in a situation of this kind is an unfair labor practice 
and may be enjoined [Sec. 8 (b) (4) (d)]; and if the rival unions 
do not work out their own solution, the National Labor Re- 
lations Board is charged with the duty of working one out for 
them. No corresponding provision is contained in the New York 
State law. 

There is no adequate protection in New York against the 
closed union and the closed shop. Where a union supplying work- 
ers to intrastate employers chooses to close its membership to all 
save a few who qualify by relationship or other close ties to pre- 
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sent members, it may do so. It may also fix initiation fees in an 
amount far out of the reach of most working men. 

On top of all the foregoing, the same unions may demand and 
insist upon closed shop provisions which will give them complete 
control over the hiring of all new employees. The consequence 
of this permissiveness has been that employees have had to go to 
the courts to seek protection for their right to earn a livelihood. 
The New York law on this subject has been summarized in the 
following language:* 


“New York refuses to invalidate closed shop contracts on 
the ground of monopoly, holding that any evil in the 
monopoly of the labor market by a labor organization is a 
matter to be considered by the legislature, not by the 
courts. ... Even where the union refuses to admit workers 
into membership, New York will not compel such union 
to permit non-union men to be employed where there 
is a closed shop agreement. This is based on the theory 
that the right of a worker to freely engage in his lawful 
calling is limited by the right of labor organizations to 
unionize for a lawful end where the means employed are 
lawful. As a result, a worker who had been given a permit 
to work, was dismissed from his employment when his 
application for membership was rejected and his permit 
taken away after the union admitted other members.” 
(Italics ours) 


Emboldened by what it considered to be complete freedom 
from all restrictions as far as closed shop and closed union were 
concerned, one union went so far as to sign a closed shop con- 
tract and then to refuse union membership to applicants who 
were in the employ of the company at the time the contract was 
made. The effect of this action, if unchecked, would have been to 
require membership in the union as a condition of a worker’s con- 
tinued employment and then to close the door of union member- 


* The Closed Shop Coupled with the Closed Union. David J. Weinblatt Intra- 
mural Law Review NYU 5:43-57 N’49. 
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ship against him. When presented with this shockingly unfair 
situation in Clark v. Curtis, 273 App. Div. 797, aff'd 297 N.Y. 
1014 (1948), the courts held sufficient a complaint, brought by 
the debarred employees, which sought in the alternative to com- 
pel the defendant union to accept them as members or to enjoin 
enforcement of the closed shop agreement. 

While the courts have felt free to deal with so aggravated a 
case of abuse as that just discussed, they have been loath to inter- 
fere in any situation falling short of that in the Curtis case. It 
is still the law of New York that the closed shop is legal. And em- 
ployees seeking membership in a union, as a preliminary to ap- 
plying for work in a closed shop, may still be rejected by the union 
for cause or without cause [Murphy, et al v. Higgins, 12 NYS ed 
913, aff'd 260 App. Div. 854 (1940)] 

The 1947 amendments to the federal law prevented abuses of 
the type we have been discussing by outlawing the closed shop 
and hiring hall in all enterprises under National Labor Relations 
Board jurisdiction and by providing that no union security 
clause in any labor contract can require discharge of an employee 
who tenders his periodic dues and initiation fees to the union 
[Secs. 8 (a) (3), 8 (b) (2)]. Protection against exorbitant initiation 
fees is likewise provided under the national law which gives the 
National Labor Relations Board the right to prosecute as an un- 
fair labor practice a requirement of excessive or discriminatory 
fees [Sec. 8 (b) (5)]. 

Under the national law it is an unfair labor practice for a union 
to restrain or coerce an employee in the exercise of his right either 
to join a union and to engage in other concerted activities for 
the purpose of collective bargaining or to refrain from such 
activities [Sec. 8 (b) (1)]. This means that a worker who is about 
to choose between rival unions or to choose no union at all is 
protected by the federal statute against threats and coercion. He 
does not have to overcome the natural reluctance of a magistrate 
or justice of the peace to interfere in a labor dispute and sustain 
his charge beyond reasonable doubt. He may obtain relief from 
the very board to which the offending union must apply if it 
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wishes labor board certified status. The New York law contains 
no corresponding protection for employees of intrastate employ- 
ers in this state. 

When a collective bargaining agent has lost the confidence of 
its employee constituents, the employees may call for a decer- 
tification of the bargaining agent under the federal law. No such 
relief is provided by state law. 

Modernizing amendments of the federal law prohibit the use 
of labor board facilities by unions whose officials fail or refuse to 
execute non-Communist affidavits. The state law contains no 
provision on this subject. 


PROTECTION TO EMPLOYERS 


Employers under the national law are guaranteed the right of 
free speech by statute in the following terms [Sec. 8 (c)]: 


sé 


(c) The expressing of any views, argument, or opinion, 
or the dissemination thereof, whether in written, printed, 
graphic, or visual forms, shall not constitute or be evidence 
of an unfair labor practice under any of the provisions 
of this Act, if such expression contains no threat of re- 
prisal or force or promise of benefit.” 


Local employers are not. While the state board in recent years 
has, as a matter of policy, generally followed the federal statute 
in this regard,’ there is no requirement that it continue to do so 
or that it do so to the full extent of the federal statute. The pro- 
tection of this right should be safeguarded in New York by 
statute, not by mere administrative policy subject to change at 
any time. 

Under the New York State law an employer may be guilty of 
a refusal to bargain, but a union may not. The 1947 amendments 
to the federal law corrected this inequity in the national statute 
[Sec. 8 (b) (3) ]. Intransigence has not been found in practice to 





* Matter of Toffenetti Restaurant Co., Inc., 16 SLRB 252 (1953); Matter of 
National Transportation Co., Inc., 19 SLRB No. 47 (1956). 
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be confined to employers. Unions, too, have been known to take 
obdurate positions which have blocked rather than promoted 
collective bargaining. When this occurs there is not the slightest 
reason for absolving a union from the consequences of its own 
obduracy or of withholding power from the state labor board 
effective to deal with the subject. 

The national law has recognized that supervisors are a part of 
management. Thus, the supervisory employees of employers 
subject to the federal act are excluded from coverage of that act 
and, indeed, from the coverage of any law relating to collective 
bargaining (Sec. 14). The New York State law does not provide 
for this exclusion. The New York State board not only considers 
supervisors as employees covered by the act but will actually 
certify the same local union to represent both supervisors and 
rank and file workers. Its policy in this regard was enunciated in 
1947 over the protest and dissent of a member who later became 
its chairman and who saw in this practice “so crass and fundamen- 
tal a conflict’”” between the supervisor’s duties, on one hand, and 
his union loyalties, on the other, that he felt constrained to op- 
pose this practice [Matter of Rochester Coal Industry, Inc. 19 
LRRM 1176 (NYSLRB Jan., 1947)]. 

Section 303 of the Labor Management Relations Act, 1947 
provides, among other things, that damages may be recovered 
against a labor organization which pickets for the purpose of 
forcing an employer to recognize one union when another has 
been certified as collective bargaining agent under the law. While 
injunctive relief may be obtained in this situation in New York,’ 
there is no basis under existing New York law for the recovery 
of the damages, which the federal act provides. There clearly 
should be. 

Protecting unions and employers alike from stale claims and 
after-thoughts is a six months statute of limitations on the filing 
of unfair labor practice charges provided in Section 10 (b) of the 
national law. The state law is devoid of any provision on this 
subject. 


* Florsheim Shoe Store Co. v. Shoe Salesmen’s Union, 288 N.Y. 188 (1942). 




















STATE LABOR RELATIONS ACT 439 


The foregoing instances are not intended as a complete list- 
ing of statutory deficiencies which have been cured by amend- 
ment of the national act but not of our state act. They are in- 
tended simply as illustrative of some of the voids in the present 
state law. 


JURISDICTIONAL CONFLICT 


There is another unfortunate consequence of New York’s fail- 
ure to keep pace with the changing labor relations picture. An 
increasing number of employees and employers are in an ill- 
defined zone where the question whether they are covered by the 
federal act or by the state law is in considerable doubt. The crea- 
tion of this class of unplaced persons has come about in this way: 
The National Labor Relations Board has jurisdiction over all 
businesses which are engaged in interstate commerce or which af- 
fect such commerce. The United States Supreme Court has held 
that once National Labor Relations Board jurisdiction is found 
to exist over any employer (or even over the industry in which 
he is engaged) state labor board jurisdiction over the same 
employer is prohibited.‘ If the National Board exercised its 
jurisdiction over all the businesses it is legally entitled to reg- 
ulate, the division of spheres of influence between the National 
Board and our state board would still be confused. This con- 
fusion cannot be avoided in borderline cases where an employer’s 
activities leave room for doubt whether it is in fact engaged in 
interstate commerce. Nor can confusion be avoided in cases 
where the question of National Board jurisdiction depends upon 
a disputed question as to the effect of that employer’s activities 
on interstate commerce. But this unavoidable confusion has been 
unnecessarily compounded by virtue of the following situation: 

The National Board does not exercise its jurisdiction to the 
hilt. Because of budgetary and manpower limitations, among 
other reasons, it has sharply contracted its intake policy during 





* Bethlehem Steel Company v. New York Labor Relations Board, 330 U.S. 767 
(1947); LaCrosse Telephone Corporation v. Wisconsin Employment Relations 
Board, 336 U. S. 18 (1949); Garner v. Teamsters Union, 346 U. S. 485 (1953). 
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the past few years. By this process it has carved out of its total 
statutory area a much smaller area within which it has said that it 
will confine its operations as a matter of policy. To a considerable 
extent the question whether a particular employer comes within 
the circumscribed area of the Board’s policy jurisdiction depends 
on its dollar volume of business. Those interstate businesses 
which do not reach the maximum volume figures are rejected 
by the National Board.* The state board has announced its policy 
of asserting jurisdiction where the National Board declines to 
exercise its authority. The state board’s attempt to implement 
this policy has met with employer resistance. And naturally so. 
For the employers over whom the state board seeks to extend 
regulatory power—for the most part medium to small size firms— 
are in perhaps the greatest need of statutory protection against 
union abuses. But the statute under which the state board seeks 
to regulate them gives the board no power to deal with such 
abuses. 

In the ensuing struggle between employers and the state labor 
board, the courts have been called upon to intervene. In one 
case a union filed an unfair labor practice charge with the state 
board against a taxicab company whose operations did not con- 
stitute interstate commerce but did substantially and directly 
affect such commerce. The National Board clearly had jurisdic- 
tion over this company and its operations. ‘The union made no 
effort to secure action by the National Board but filed directly 
with the state board. The state board assumed to exercise jurisdic- 
tion. The courts ruled against this exercise of power.’ 


5 For example, jurisdiction over independent retail stores or retail stores in an 
intrastate chain (including automobile dealers and other distributors) will be taken 
by the National Board if their direct out-of-state purchases amount to $1,000,000 or 
more, or if their purchases of materials originating outside of the state but not 
directly purchased outside amount to $2,000,000 or more; jurisdiction will be taken 
over similar establishments which form part of an interstate chain either where 
they meet the above requirement or where the gross sales of the entire chain 
amount to $10,000,000 or more. 

® Raisch Motors, 35 LRRM 1631 (1955). 

7 Wags v. S.L.R.B., 130 NYS (2d) 731, aff'd. 284 App. Div. 883 (1954), reargu. den. 
234 App. Div. 1036, appeal to Court of Appeals withdrawn. 
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Thus we have a growing conflict between a state governmental 
agency which attempts to regulate interstate employers and the 
employers who resist such regulations because the state law does 
not afford them the protection which the federal statute provides. 

There is no need for this kind of pulling and tugging. 

Section 10a of the Labor Management Relations Act, 1947 pro- 
vides the conditions under which the National Board may cede 
jurisdiction by agreement with a state agency. Under the pred- 
ecessor section contained in the Wagner Act, cession agreements 
between the National Board and the New York State Board were 
made and thus questions and conflict were eliminated. But there 
is an additional proviso in the present federal law which did 
not appear in the Wagner Act. This proviso states that cession 
may not be granted to any state board if “the provision of the 
state or territorial statute applicable to the determination of 
such cases by such agency is inconsistent with the corresponding 
provision of this Act or has received a construction inconsistent 
therewith.” 

By this proviso Congress manifested its intention to provide a 
uniform labor law so far as in its power to do so. We believe such 
uniformity is desirable. In an industry drawing its labor from the 
same area there is no sound reason why one firm with a large 
volume of business should be subject to regulation under the 
national law and its smaller competitor subject to regulation by 
a state law containing materially different provisions. Much less 
is there reason—and yet it could happen if a state board may act 
whenever the National Board refuses to do so—that a single firm 
could in one year be subject to national law and in the next year 
subject to a differing state law simply because the volume of its 
sales varied between years. 

We do not believe the national act is a perfect statute. But we 
believe it is a substantially better statute than the labor law under 
which New York State is presently operating. There is a simple 
way to eliminate jurisdictional conflict. This is by conforming 
the state law to the national law. Such conformity would not have 
to exist in every detail and particular. Substantial conformity 
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would open the door to cession agreements. And it would restore 
on an unassailable basis the caseload which was lost by our state 
agency or, at the very least, rendered doubtful and vulnerable 
when the national law was changed but the New York State law 
was not. 

Revision, enactment or repeal of a labor law in this state or 
anywhere else in the land poses serious political problems to the 
legislator so engaged. The ordinary standards for gauging the 
adequacy and fairness of a statute are often bent and sometimes 
broken in the storm of feelings aroused on this subject. This is 
entirely understandable. But this should not prevent unemo- 
tional thinking by the community as a whole. It is hoped this 
discussion may stimulate consideration of that type. If the view- 
point here expressed is found to have validity, leadership by the 
bar in furthering it would be in keeping both with the training 
and with the best traditions of the bar. 
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Court Reform and the Citizen—1956 


A REPORT BY THE SPECIAL COMMITTEE 
ON THE ADMINISTRATION OF JUSTICE ON 
A PROPOSED SIMPLIFIED STATE-WIDE CourT SYSTEM 


This report of the Special Committee on the Administration 
of Justice of The Association of the Bar of the City of New York 
contains a summary of the recently-published Plan of The 
Temporary Commission on the Courts for a Simplified State- 
Wide Court System, together with this Committee’s comments 
and suggestions. 

This Committee wholeheartedly supports the Temporary 
Commission’s Plan for a long-overdue reorganization of the 
court system of New York State. 


INTRODUCTION 


The Temporary Commission on the Courts was created by 
the New York State Legislature in 1953. Its distinguished mem- 
bers, drawn from the ranks of the Legislature and the Bar, were 
appointed by the Governor; under the leadership of its chair- 
man, Harrison Tweed, and supported by an able staff, the 
Commission has been continuously engaged for 3 years in a 
comprehensive study of the court system of this State. From 
time to time the Commission has made interim recommenda- 
tions to the Legislature, a number of which have been adopted; 
the most notable are the legislation creating the Judicial Con- 
ference in 1955, the program adopted in 1955 for expanded 
probation services, and the 1956 Youth Court Act. 

A year ago the Commission published a report of its sub- 
committee headed by Louis M. Loeb which set forth in broad 


Editor’s Note: This is the second report of the Special Committee which was ap- 
pointed in 1952 and has been engaged since then in making reports and recom- 
mendations on the courts and analyses of the proposals of The Temporary Com- 
mission on the Courts. Reprints are available in the office of the Executive Secretary. 
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outline a proposal for a fundamental reorganization of the 
entire court system. Numerous hearings were held throughout 
the State on this proposal. The Commission’s current recom- 
mendation involves a number of modifications of the Loeb 
proposal. 

The Commission has now published a comprehensive report 
containing a detailed discussion of the present court system and 
the Commission’s plan for court reorganization. This plan is 
incorporated into a draft of a new Judiciary Article of the State 
Constitution, which the Commission expects to submit to the 
1957 session of the Legislature. Further hearings on the proposed 
Judiciary Article will be held prior to its submission to the 
Legislature. 

The most important modification of the Loeb proposal has 
been the Commission’s decision to recommend an organization 
for the trial courts in New York City substantially different 
from that recommended for the rest of the State. Also the Com- 
mission has dropped the Loeb report’s suggestion of new names 
for the various courts. In the present plan the traditional names 
are continued. 

This Committee antedates The Temporary Commission on 
the Courts, having been created by The Association of the Bar 
of the City of New York in 1952 for the purpose of studying 
and reporting on the courts of New York and their admin- 
istration. The Committee’s Report and Study entitled “Bad 
Housekeeping—The Administration of the New York Courts” 
appeared in 1954. Last year the Committee published ‘The 
Citizen and the Courts,” a report which endorsed the basic 
approach of the Loeb subcommittee. 


I. THE ESSENTIAL REQUIREMENTS FOR AN EFFECTIVE COURT SYSTEM 


As set forth in its 1955 report, this Committee believes that 
there are three essential requirements for an effective court 
system—jurisdictional unity, administrative unity and _ fiscal 
unity. 
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A. Jurisdictional unity 


If a citizen has a legal case, he should be able to go to court 
and get that case decided, quickly and completely. He should 
not have to run the risk of discovering too late that he has picked 
the wrong court, or that the court he has picked can decide only 
part of his case, and that he must go to another court to obtain 
the justice to which he is entitled. 

Today in New York there are many different courts, most of 
which deal with particular types of cases and have no power to 
deal with other types. It is up to the citizen to decide at his 
peril what court he should bring his case in. It is no answer 
to say that he will be represented by a lawyer and his lawyer 
should know enough to pick the right court. The court must 
be chosen at the start of the case, often before the lawyer can 
develop sufficient knowledge of the facts. Ito make the choice 
the lawyer must sometimes engage in time-consuming research, 
and thereby involve his client in additional and unnecessary 
expense. Through taxes, moreover, the citizen pays the salary 
of the judge and court personnel whose time is wasted in 
deciding complex jurisdictional questions when lawyers fail 
to agree on the choice of court. Too often there is no one court 
competent to handle all aspects of the case. Multiple proceed- 
ings multiply the expense to the citizen. 

Some details on the present court system will show how far 
New York State falls short of the standard of jurisdictional 
unity. There are 15 separate types of trial courts in the State. 
In New York City alone on any particular day perhaps one 
hundred trials are going on in 11 different types of trial courts. 
Each one has a different jurisdiction; many of them have over- 
lapping jurisdictions. Elsewhere, in a given county one can find 
the Supreme Court, County Court, Children’s Court, Surro- 
gate’s Court, Court of Claims, and an assortment of City Courts, 
Police Justice Courts, and Justice of the Peace Courts. Courts 
of the same name differ in jurisdiction from place to place. 
Courts with identical jurisdiction have different names. Juris- 
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dictions frequently overlap: in Westchester County, for exam- 
ple, an automobile negligence case may be brought in any of 
six different City Courts, as well as the County Court and 
Supreme Court, and the procedure differs in each one. Some- 
times various aspects of a single controversy must be brought 
in different courts. This fragmentation of jurisdiction thwarts 
justice in the most shocking fashion in the general area of 
problems relating to the family and children, yet this is pre- 
cisely the area which touches most closely the daily life of the 
average citizen. 

Fragmentation of jurisdiction not only thwarts justice but 
in many upstate areas it makes necessary an army of part-time 
judges to man the specialized courts. There is not enough work 
in any one of the specialized courts to keep a judge occupied 
full-time; hence he is paid a reduced salary and allowed to 
practice law. The Temporary Commission regards this mixing 
of judicial responsibility with private practice as highly unde- 
sirable, and this Committee fully concurs in its criticism. 

Jurisdictional unity at one stroke will eliminate this catalogue 
of defects in the present court system. 


B. Administrative unity 


If the average citizen is only dimly aware of the way in which 
cases are decided in the courts, he is probably far less aware of 
the way in which the system of courts is administered. 

If a judge in one court has little to do and another court is 
overloaded, can that judge be assigned to the overloaded ‘court? 

Under our present system, the answer is no, except to a 
limited degree in New York City. 

Can cases be transferred from one court to another, in order 
to even out the work load? Again the answer is almost always no. 

There is no real transfer of cases and almost no transfer of 
judges, yet today in some courts a citizen must wait up to 34 
years for the trial of his case. 

What about the judge’s supporting staff of legal assistants, 
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court clerks, probation officers, etc.P Are they paid throughout 
the state at the same rate for the same type of job? Not under 
the present system. It is demoralizing as well as inefficient for a 
court official in a busy court in one area to be paid substantially 
less than what a colleague in a less active court is paid for the 
same job. 

Some judges have no assistants; others have more than they 
can use. 

These are only samples of the inefficiencies of our present 
non-integrated court system. 

Administration of the courts has a direct bearing on the kind 
of a job a judge can do. If some judges are overworked, while 
others have not enough to do, justice will suffer. If judges are 
forced to spend too much time on administrative details, or on 
work which assistants should do for them, justice will suffer. 

What is needed is a system of court administration which, so 
far as practicable, will equalize the work loads of the various 
courts and judges, and bring the services of judges and court 
personnel to bear where most needed. 

The problem of administrative unity is intimately bound up 
with the problem of jurisdictional unity. As long as there is 
chaos in the jurisdiction of the courts, unity and efficiency of 
administration is very difficult to achieve. The first point of 
attack is the jurisdiction of the courts themselves. 


C. Fiscal unity 


Today there is no overall budget for the courts of New York 
State, despite the fact that the total expense of our Court system 
is in the neighborhood of $70,000,000 a year. 

Counties of comparable size and population have wide vari- 
ance in total expenses. Some courts in New York City can fix 
their own budget and request the City to supply the funds, 
without any power on the City’s part to refuse or reduce the 
request. Elsewhere, many judges must plead for funds annually 
before the local governmental body which controls appropria- 
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tions, whose membership may be composed of lawyers who 
practice in their courts. 

For these reasons it is imperative that there be one budget and 
one fiscal control for the judicial system, covering all courts, 
judges and court personnel. The citizen as taxpayer is entitled 
to know the cost of justice. The Legislature in voting appropria- 
tions should be able to find out what the money is going for. 
An overall budget for fiscal control goes hand in hand with 
administrative control. 


II. PLAN OF THE TEMPORARY COMMISSION ON THE COURTS 


The Temporary Commission on the Courts has put forward 
a plan for basic reorganization of our entire court system, in 
order to achieve jurisdictional unity, administrative unity and 
fiscal unity. 


A. Jurisdictional unity 


In place of the present labyrinth of courts, most of them 
restricted as to the types of cases they can decide, the Commis- 
sion proposes a unified state-wide system consisting of the 
following courts: 

(1) The Court of Appeals—continued as the highest appellate 
court. 

(2) The Appellate Division—continued as the intermediate 
court to decide appeals, organized geographically into four 
departments. 

(3) The Supreme Court—continued as the trial court of 
unlimited jurisdiction to try any type of case, organized into 
eleven districts, with a broader exclusive jurisdiction in New 
York City than elsewhere. 

(4) The County Court outside of New York City—continued 
as a trial court of limited jurisdiction but with its jurisdiction 
broadened to include that of the present County Court, Chil- 
dren’s Court and Surrogate’s Court in each county. 

(5) The General Court of the City of New York—a new trial 
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court of limited jurisdiction which will absorb the Court of 
Special Sessions, the City Court, the Municipal Court and the 
City Magistrates’ Court. 

(6) The Magistrates’ Court—a new court to be organized 
where needed in towns and cities outside New York City to 
handle minor civil and criminal matters and to replace the 
Justice of the Peace Courts and other inferior courts. 

In short, all of the following existing courts would be 
replaced: 


Court of Claims 

Surrogate’s Court (62 counties) 

Court of General Sessions of the County of New York 

County Courts of Bronx, Kings, Queens and Richmond 
Counties 

Children’s Court (57 counties) 

Court of Domestic Relations of the City of New York (includ- 
ing the Family Court and the Children’s Court) 

City Court of the City of New York 

Court of Special Sessions of the City of New York 

Municipal Court of the City of New York 

City Magistrates’ Courts of the City of New York 

District Court of Nassau County 

Justice of the Peace Courts (929 towns) 

Police Justice Courts (in most of 539 incorporated villages) 

Various local inferior courts (87 courts in 61 cities outside 
New York City with eight different names, including City 
Court, Traffic Court, Recorder’s Court and Police Courts). 


Under the Commission’s proposal there will be liberal pro- 
vision for transfer of cases and assignment of judges. Part-time 
judges will be abolished, except for magistrates handling minor 
matters. 


B. Administrative unity 


The Commission proposes that the Judicial Conference be 
in charge of the general administration of the entire court 
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system and that particular administrative powers, such as the 
assignment of judges, be exercised by the Appellate Division in 
the various Departments. 


C. Fiscal unity 


There will be a separate budget for the entire judicial system, 
so that a comprehensive plan of financing and expenditure can 
be put into effect. The expense of the Court of Appeals and the 
Appellate Division will continue to be borne by the State, and 
the State will also bear a portion of the expense of the Supreme 
Court. The counties will share in financing the Supreme Court 
and County Courts, and the towns and cities will bear the 
expense of the Magistrates’ Courts. Regardless of the allocation 
of expenses, the result will be that each dollar spent will be 
used to the fullest advantage through the state-wide and in- 
tegrated budget system. It is the Commission’s conclusion that 
this improved method of financing is one of the major benefits 
to be attained from a reorganized court system. 


III. THE COMMISSION’S PLAN IN DETAIL 
A. General Considerations 


1. Constitutional problems. Because of the fundamental 
nature of the Temporary Commission’s reforms, it will be neces- 
sary to amend the State Constitution. The Commission’s plan 
is embodied in a draft of a Judiciary Article to replace the 
present Judiciary Article of the Constitution. 

Amendment of the State Constitution is a cumbersome 
process. The proposed Judiciary Article will be submitted to 
the 1957 session of the Legislature. Then, if approved at that 
session or in 1958, it must pass the Legislature a second time 
in 1959. If passed again, it will be submitted to the voters at 
the general election in the fall of 1959. If they in turn approve, 
the Judiciary Article will finally be adopted. 

An alternative route is available. In 1957 the people will vote 
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whether or not to hold a constitutional convention, and based 
on past experience the convention probably will be held in 1959. 
It would be possible at this convention to have the new Judiciary 
Article adopted either as an amendment to the present constitu- 
tion or as a part of an entirely new constitution for the State. 
The amendment or the new constitution, including the 
Judiciary Article, would then go before the voters in the 1959 
general election. 

The need for a complete overhaul of the court system is 
urgent. The Legislature established the Temporary Commission 
for the express purpose of studying the court problem and 
developing a plan for reform; the Commission has devoted three 
years to this task. Under the circumstances this Committee 
believes that this reform should be pressed forward now, rather 
than being placed on the shelf until the constitutional conven- 
tion, which may or may not be held three years from now. 

In addition, the danger would exist in the constitutional 
convention that the Judiciary Article might become tied to other 
controversial measures adopted by the convention. In such case 
entirely irrelevant issues might lead to rejection by the voters. 

Nevertheless, supporters of the Commission’s proposal must 
be prepared if necessary to take action to adopt the new Judici- 
ary Article at the constitutional convention. 

Under the Commission’s Plan, the Judiciary Article, if 
approved by the voters in 1959, will in general not become 
effective until January 1, 1961. The delay is designed to give 
the Legislature sufficient time for enactment of the legislation 
which will be required to implement its provisions. ‘The Com- 
mission holds open for consideration, however, the possibility 
that the change-over for courts other than the County Court 
and Magistrates’ Court will take place on January 1, 1960, 
which would allow New York City the benefits of the new 
system at the earliest possible date. 

One key point must not be lost sight of: The reform of our 
court system can be achieved only through a sustained effort 
over a period of at least three more years. Two successive Legis- 
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latures must be convinced of the necessity for court reform and 
the validity of the Commission’s proposals; then the people at 
the polls must add their endorsement. Even after adoption of 
the Judiciary Article, essential legislation must be passed. A 
failure at any stage of the constitutional amending process will 
be fatal; enactment of inadequate implementing legislation 
could be crippling. 

In short, this program calls for a prolonged and unrelenting 
effort on the part of all those interested in court reform, laymen 
even more than lawyers, for court reform is a matter vital to all 
citizens and one which far transcends the interests of the legal 
profession alone. 

2. The implementing legislation. The Temporary Commis- 
sion’s Plan contains an extensive explanation of the provisions 
of the draft Judiciary Article, which forms an appendix to the 
report. Many matters, however, are not specifically covered in 
the report or are only briefly sketched out. Unlike the present 
Judiciary Article of the State Constitution, encrusted as it is. 
with detailed provisions accumulated over many years, the pro- 
posed Judiciary Article is purposely general, laying down only 
the vital first principles for the new court system. Flexibility is 
retained, and some controversy postponed, by leaving to legisla- 
tion the resolution of many specific questions. 

In this Committee’s view, the first and essential step in 
achieving court reform is to obtain agreement and support on 
its principal features, embodied in the proposed Judiciary 
Article. The details can wait. Legislation implementing the 
Judiciary Article, however, will itself require careful study and 
evaluation by the Temporary Commission and the Legislature 
and will have to resolve many questions not covered by the 
Judiciary Article. This legislation too will be extremely im- 
portant to all concerned with court reform. 

Although not directly concerned with matters to be left to 
legislation, in certain areas the Commission’s Plan suggests the 
likely course for the Legislature to follow. In these areas, this 
Committee has attempted to follow these leads and fill in some 
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of the details in order to give a clearer picture of how the new 
court system will work. Some may disagree with these sugges- 
tions. Disagreement on details, however, should certainly not 
lead to opposition to the Judiciary Article as a whole, or to the 
principles of court reform which underlie it. The implementing 
legislation can, and doubtless will, make significant modifica- 
tions of the Commission’s present proposal. This can be done 
without departing from the essential elements of the reorganized 
court system, embodied in the Judiciary Article itself. 

3. The differing problems of New York City and the rest of 
the State. The Commission’s report recognizes the existence of 
certain fundamental differences between the court structure 
needed for New York City and that needed elsewhere in the 
State. These differences are in large part derived from the fact 
that New York City is a unified urban community of 8,000,000 
people living in a relatively small geographical area, and the 
fact that the City, rather than the five counties which make up 
the City, is the basic governmental unit for administrative and 
fiscal purposes. In New York City, for example, the problem of 
transportation between counties does not exist, whereas in some 
rural upstate areas the transportation problem is a real one and 
tends to bring many cases into the courts of the county which 
in New York City are handled by city-wide courts. In addition, 
primarily because it is a national business center, a tremendous 
volume of commercial legal cases are handled by New York City’s 
courts. 

The Commission’s proposals in some important respects call 
for unique treatment of New York City’s courts. In other re- 
spects, fundamentally different treatment is prescribed for rural 
areas as opposed to urban areas, with New York City, of course, 
falling into the latter category. 

4. Specialized courts versus specialized judges. Inherent in a 
court system which calls for jurisdictional unity is the abolition 
of courts whose judges are limited to deciding only one type of 
case. Many of these judges have in consequence of their speciali- 
zation developed into recognized experts. Such expert judges are 
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found particularly in New York City and certain of the larger 
counties outside the City where one or more judges are occupied 
full-time in deciding estate, family or criminal cases. 

This Committee is in accord with the position taken by the 
Temporary Commission against preserving courts of special 
jurisdiction. Such fragmentation of jurisdiction only increases 
the chances that all aspects of a controversy cannot be deter- 
mined by one court. All cases should be handled by a unified 
trial court whose judges will be specialized only to the extent 
that the volume of business in a particular field justifies setting 
up various divisions in the court and assigning a judge full-time 
to handle this particular type of case. 

The concept of having a unified trial court handling civil, 
criminal, probate and other specialized matters is neither new 
nor radical. Nearly every state in the Union has trial courts 
which handle both civil and criminal matters, and only sixteen 
states have separate courts to handle probate matters. 

Under the Commission’s proposals, it is contemplated that in 
New York City and the larger counties the volume of cases will 
result in particular judges handling particular types of cases full- 
time in one of the divisions of the unified trial court. Further- 
more, in all probability, these judges initially will be drawn from 
the present specialized courts, so that in New York City, for ex- 
ample, the former Surrogates will become Supreme Court judges 
assigned to the probate division. This group of existing 
specialized judges will be available at the outset of the new 
system, and the result should be that any real problem of lack 
of specialized experience will be postponed for some time, at 
least until judges begin to be selected for the new unified court. 

So far as selection of new judges is concerned, experience 
has generally shown that the qualities which make a good judge 
in one specialized field would serve him equally well in any 
other field; a judge with general legal excellence soon acquires 
the skills needed to be an excellent judge in a specialized area. 
Judges of such distinguished specialized courts as the Surrogate’s 
Court and Court of General Sessions in New York County by 
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and large had no particular experience in their specialty at the 
time they became judges. 

In the last analysis, this Committee believes that the judges 
of the Appellate Division are best quipped to make the assign- 
ments to various divisions, based on their evaluation of their 
fellow judges. 

5. The specialized divisions and their staffs. In the more 
populous areas of the state, the transition from the specialized 
courts to a single unified court will not involve any loss of 
opportunity for its judges to acquire expert knowledge of a 
particular field of law. The Commission’s proposal envisages 
that, depending on the volume of legal business, the unified 
court will be organized into various divisions, with one or more 
judges of the unified court assigned to each division on a con- 
tinuing basis, assisted by the non-judicial staff personnel of the 
division. Such judges would in effect specialize in one area of 
the law, but only because the volume of legal business in that 
area justified their working full-time there. Their staffs also 
would be specialists and would be drawn from the existing 
staffs of the specialized courts, supplemented in the areas where 
such staffs now are non-existent or inadequate. 

In New York City the Supreme Court would be divided at 
least into civil, criminal, probate, family and youth divisions. 
The General Court in New York City would have a civil and 
criminal division. Outside of New York City the County Court 
may have divisions corresponding generally to those of the 
Supreme Court within the City. 

The organization of each division probably will differ in 
many respects. The terms of a judge’s assignment to the various 
divisions will vary. The Temporary Commission proposes, for 
example, that a judge assigned to the probate division will serve 
for at least five years, because of the need for continuity in 
handling estates. The family division will require unique 
organizational treatment, because of the nature of its cases and 
the auxiliary welfare services that will be attached to it. Even 
the physical facilities of the various divisions should differ: The 
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facilities of the family division, for instance, undoubtedly 
should have a number of unique features. 

A unified trial court organized by divisions will permit far 
greater flexibility in the handling of court business. If a par- 
ticular division becomes overloaded, a judge may be assigned 
to it temporarily until the backlog of cases is reduced. An exam- 
ple of where this would be of great value is in Kings County. 
The business of the Surrogate’s Court there is at times too 
voluminous for one judge to handle but is not sufficient to 
justify having two full-time Surrogates. With a unified trial 
court an additional judge could be assigned to the probate 
division of the Supreme Court in Kings County when the need 
arose. This solution would not be possible under the present 
system of autonomous courts, with their own jurisdictions and 
judges. 

Furthermore, a unified court will have a pool of judges avail- 
able for assignment to the various divisions, and any judge who 
should be found unsuited for a particular division can be reas- 
signed. By contrast, when a judge today is selected for a special- 
ized court, there is nothing that can be done about replacing him 
during his term if he proves unsuited to its needs. 

In short, in the areas of the State which have a great deal of 
legal business the effect of the divisional arrangement of the 
unified court will be to preserve the present experience of the 
specialized judges and their staffs, while at the same time provid- 
ing a flexibility in disposing of the court’s business which cannot 
be achieved under a system of specialized courts. 

In all but the smallest counties, the unified County Court 
will insure sufficient business to occupy at least one County 
Court judge full-time in each county, and thereby eliminate the 
conditions which have given rise to the plethora of part-time 
judges in most upstate areas. This judge will not be a specialist 
but will try all types of cases. His court, nevertheless, probably 
will be organized into divisions corresponding to those of the 
courts elsewhere, with specialized staff personnel available for 
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each division to assist the judge in the performance of his duties. 

6. The part-time judge. In many upstate areas a lawyer is per- 
mitted to serve as a judge part of the time and practice law the 
rest of the time. This phenomenon has developed in part from 
the fact that in a small community there is not enough legal 
business in one of the present courts, narrowly restricted as to 
jurisdiction, to justify employment of a full-time judge. There 
are obvious weaknesses and possible abuses in the part-time 
judgeship arrangement. The layman is suspicious when a judge 
represents one party to a controversy before a brother judge, 
while the opposing party is represented by a non-judge lawyer. 
Even if no partiality is shown, inevitably the public will come to 
believe that the judge tends to favor the judge-represented client. 
As a corollary, the part-time judge has a distinct advantage in 
obtaining clients, and often succeeds in preempting the most 
lucrative legal business in some upstate communities. Further- 
more, the non-judge attorney may be at a disadvantage in oppos- 
ing the judge attorney if he anticipates appearing before that 
judge in his own court. A part-time judge may also be tempted to 
shirk his duties as judge in favor of his private practice. 

The system of part-time judges is unduly expensive, despite 
the reduced salaries paid. Often the combined salaries of the 
part-time judges exceed what might reasonably be paid a full- 
time judge. Multiple sets of clerks and court attendants may be 
provided. The rent of the law office of the part-time judge is 
often paid by the county. This provides him with judicial cham- 
bers but also in effect subsidizes his legal practice. Space normally 
would be available for a full-time judge in county-owned build- 
ings, which may not be used for private business. 

Except for magistrates, the proposed reorganization abolishes 
all part-time judges. By creating in each upstate county at least 
one trial court for all types of cases, it provides sufficient legal 
business to justify the employment of a full-time judge at a rea- 
sonable salary. The magistrates are the one exception, for reasons 
discussed later in this report. 
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B. Abolition of Existing Courts 


The reorganization will result in the abolition of many of the 
existing specialized courts; chief among them are the Court of 
Claims (claims against the State), the Surrogate’s Court (matters 
involving decedents’ estates), the County Courts and Court of 
General Sessions in New York City (criminal matters) and the 
various courts handling different aspects of the family problem, 
such as the Children’s Courts outside New York City and the 
Domestic Relations Court in New York City. Because of their 
professional standing and traditions, some of these specialized 
courts undoubtedly will die hard, but this Committee believes 
that no exception can properly be made for any of them. 

1. Court of Claims. As documented in the Commission’s re- 
port, the Court of Claims handles a relatively small volume of 
cases and the type of case handled essentially is the same as those 
customarily handled by the Supreme Court. Two-thirds of the 
claims disposed of in 1955, for example, were personal injury 
cases. This Committee is in accord with the Temporary Commis- 
sion’s view that there is little in favor of the continuation of this 
court. 

The eight present judges of the Court of Claims are continued 
as judges of the Supreme Court only until the end of their ap- 
pointive terms. On death, resignation, retirement or expiration 
of term no vacancies will be created, except that the Governor 
may reappoint any sitting judge under retirement age on expira- 
tion of term. 

2. Surrogates’ Courts. The Surrogate’s Court has the jurisdic- 
tion of the administration of decedents’ estates and the guardian- 
ship and adoption of children. At present there is a Surrogate’s 
Court in every county of the State. In 29 counties the Surrogate is 
also the County Judge. In 33 counties the Surrogate is a separate 
office, frequently part-time in rural areas. 

Many lawyers specialize in the legal work involving decedents’ 
estates. Some Surrogates’ Courts have a long and proud reputa- 
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tion for legal excellence. The Surrogates’ Courts also are tradi- 
tional sources of political patronage. This patronage is often in 
the form of an appointment by the Surrogate of a special guardian 
to represent minors or incompetents in legal proceedings involv- 
ing their property; the fee awarded a special guardian in a large 
estate often is extremely lucrative. For these varied reasons, many 
may be loath to disturb the existing organization of the Surro- 
gates’ Courts. 

Nevertheless, in this Committee’s judgment the abolition of 
the Surrogate’s Court is a desirable reform. As the Temporary 
Commission points out, the great bulk of Surrogate’s Court work 
is purely administrative, with relatively few contested matters 
requiring the attention of the Surrogate. The administrative 
work load is handled by a specialized staff of non-judicial person- 
nel, and their skill and industry normally is the key to the satis- 
factory disposition of the court’s business. As an administrative 
matter, the non-judicial personnel of the Surrogates’ Courts can 
function equally well within the probate division of a trial court 
with unified jurisdiction. As we have already stated, it is common 
practice in other states to have probate matters handled by a trial 
court of general jurisdiction. Moreover, in several upstate coun- 
ties the same judge handles probate, family, civil and criminal 
matters. 

In the populous areas, the creation of a probate division of the 
unified court will in effect continue the judges assigned to that 
division as experts in this important area of the law. These judges 
would be assigned for five years, in order to provide the necessary 
continuity in the handling of estate matters. Additional judges 
could be assigned temporarily as needed. ‘The present staffs of the 
Surrogates’ Courts would be drawn on to supply the staffs for the 
probate divisions, where they would continue as now to perform 
their vital role in the disposition of estate business. 

One distinct advantage of the new probate division is suggested 
by the Commission’s report: In this division there could be con- 
centrated all the cases which today, because of jurisdictional 
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limitations, the Surrogate’s Court is unable to decide, despite the 
fact that these cases involve issues which that court properly 
should decide. 

The most obvious examples are the cases involving construc- 
tion of trusts created by agreement during lifetime, which cannot 
now be brought in the Surrogate’s Court, although it handles the 
same legal issues when a trust created by someone’s will is 
involved. 

Frequently, moreover, one individual will attempt to set up 
an overall plan to provide for his family, by creating a trust 
during his lifetime and other trusts in his will. Yet despite his 
overall plan, today two different courts may have to determine 
questions concerning the trusts, because the Surrogate’s Court 
has jurisdiction only as to the trusts created under his will. 

In addition, needless jurisdictional booby traps now exist for 
the lawyer representing an estate which owns a substantial in- 
terest in a corporation, since most matters involving corporations 
cannot be decided in the Surrogate’s Court. 

The Temporary Commission was urged to provide for sepa- 
rate election of judges to the probate division of the Supreme 
Court, in view of the specialized legal talents required for a judge 
in that field. This suggestion a majority of the Commission re- 
jected, on the ground that experience had not shown that Surro- 
gates are elected on the basis of their particular qualifications as 
such, and that men who achieve distinction as Surrogates do so 
because of their general qualifications as judges, which in turn 
has occasioned their election. 

This Committee concurs with this conclusion, particularly 
since, as previously noted, the judges of the Appellate Division 
can be relied on to select from the available group of Supreme 
Court judges those best qualified for assignment to the probate 
division. 

The present Surrogates in the five counties in New York City 
will become Supreme Court Justices. Outside New York City all 
present Surrogates, whether full-time or part-time, will become 
full-time County Court judges, no longer permitted to practice 
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law. Upon death, resignation or retirement, a successor will be 
elected as County Court Judge, unless the county already has a 
sufficient number of them. 

3. The various family courts. Many believe that the initial 
impetus for a basic overhaul of our system came from the recog- 
nition of the frustrating jurisdictional confusion which exists 
among the various courts which handle the problems affecting 
the family relationship, such as divorce, support, custody of chil- 
dren, etc. Investigation has shown that these problems frequently 
spring from one deep-rooted family disorder. Our present court 
system, however, does its best to ignore this fact and to impede 
the chances for a successful resolution of the family disorder. 

As the result of the work of its Committee on the study of the 
Administration of Laws Relating to the Family this Association 
has maintained a particular interest in the way our courts handle 
family problems. In 1954 the Association published “Children 
and Families in the Courts of New York City,” a comprehensive 
study of these problems by Professor Walter Gellhorn of Colum- 
bia Law School. 

At present, as the Temporary Commission points out, family 
problems may find their way to any one of ten different courts. 
Delinquent and neglected children are treated in the Children’s 
Court outside New York City and in the Domestic Relations 
Court within the City. Matrimonial actions are handled by the 
Supreme Court; adoptions by the Surrogate’s Court, the County 
Court and, in some instances, the Children’s Court and Domestic 
Relations Court. Support matters which arise out of matrimonial 
actions are dealt with by the Supreme Court; otherwise they go 
to Children’s Court or Domestic Relations Court, the City Courts 
in certain areas, the District Court of Nassau County, the City 
Magistrates’ Courts of the City of New York or the town and 
village Justice Courts. Paternity proceedings are handled in the 
Court of Special Sessions in New York City and in the Children’s 
Courts outside of the city. Assaults between members of a family 
may be handled in any one of seven different courts. Jurisdiction 
over legal custody and legal guardianship is split between the 
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Supreme Court and the Surrogate’s Court, while physical custody 
is frequently determined in the Children’s Court and the Domes- 
tic Relations Court. The Children’s Court outside New York City 
has jurisdiction over aid to physically handicapped children and 
in certain instances over wayward minors. In New York City the 
former are handled through an administrative agency and the 
latter by either Adolescent Term, Home Term, or Girl’s Term 
of the City Magistrate’s Court. 

Thus, bewildered families are frequently shuttled from court 
to court in their attempt to secure relief. It is not unusual for a 
husband and wife to find themselves involved in multiple court 
proceedings simultaneously, all in different forums. Often the 
ultimate result is a divorce or annulment proceeding in the 
Supreme Court and the destruction of a marriage which might 
have been saved with proper handling by a court at an early 
stage. In addition, neglect and delinquency of the children of 
such harassed parents is the almost inevitable by-product of this 
jurisdictional runaround. 

There are other absurdities as well. Different rights and 
remedies can be obtained in different areas, because the sub- 
stantive law and the court procedure vary widely in different 
parts of the state. The Supreme Court determines such sensitive 
family matters as custody of children in a matrimonial action, 
yet it does so generally without the benefit of any independent 
investigation of the family situation. On the other hand, the 
Children’s Court and Domestic Relations Court, courts inferior 
to the Supreme Court, do have auxiliary services available to 
assist and advise them in their determinations. This is far from 
a complete list of the defects in our present family court system, 
but is sufficient to give a general picture of its present unhappy 
state and the need for reorganization. 

The Commission’s proposal is to abolish this multitude of 
specialized courts and instead to consolidate all aspects of the 
family problem in a single court. Outside New York City this 
court will be the County Court in each county. In New York 
City it will be the Supreme Court. This complies with the follow- 








dy 


eS- 


ty 
id 
1e 


1e 








463 
ing requirements laid down by the Commission for a court 
handling family matters: 
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1. Broad jurisdiction, including equity powers; 
2. Substantial standing in the community; 

3. Stature as a court of record on a high level; and 
4 


. Organization consistent with the dominant political sub- 
division which serves the people of the area. 


Outside New York City, particularly in the rural counties, family 
matters should be handled by a court that is readily available, 
certainly not beyond the limits of the county. Within the City, 
where county boundaries are meaningless, the Commission has 
placed jurisdiction of family matters in the Supreme Court, 
rather than the General Court, because of the former’s greater 
stature, and the difficult legal questions which frequently are 
presented along with the social aspects of the family problem. 

The present judges of the Domestic Relations Court in New 
York City are not to be transferred to the Supreme Court since 
all their number (23) will not be required in the family division 
of the new Supreme Court. As proposed by a majority of the 
Commission, they will continue in office as former Domestic 
Relations Court judges for the balance of their terms. No vacancy 
will be created upon expiration of term, retirement, death or 
resignation, except that the Mayor may reappoint a judge whose 
term expires before retirement age. The former Domestic Rela- 
tions Court judges will be subject to assignment by the Appellate 
Division to either the Supreme Court or the General Court. The 
most experienced of them presumably would be assigned to the 
Supreme Court to serve in the family division. 

Outside New York City all judges of the Children’s Court will 
become judges of the County Court until expiration of their 
present terms, at which time a vacancy will exist, unless the 
county would thereby have an excess number of County Court 
judges. 

This Committee is in full accord with the majority of the 
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Commission with respect to its proposals for the handling of 
family matters. 

4. The Criminal Courts in New York City. The specialized 
criminal courts are found only in New York City, as outside the 
City criminal cases by and large are handled as part of the 
general court business. The New York City criminal courts are: 
the Court of General Sessions in New York County and the 
County Courts in the other four counties of the City, whose juris- 
diction includes all criminal matters which are tried by indict- 
ment; the Court of Special Sessions, which has a city-wide juris- 
diction over misdemeanors; and the Magistrates’ Courts, with 
jurisdiction over arraignments and petty offenses. 

As in the case of the other specialized courts, the argument 
has been made that the specialized skill of the judges now 
sitting in these courts would be lost in a court of unified juris- 
diction. Again, this Committee believes this argument to be 
unsound and the Temporary Commission’s proposal correct, 
particularly in view of the fact that the judges and staffs of these 
courts, and especially the excellent staff of the Court of General 
Sessions, would be carried over into the criminal divisions of the 
new Supreme Court and General Court. 

The Temporary Commission gives to the Supreme Court in 
New York City jurisdiction over all criminal matters now dis- 
posed of in the County Courts in the City and the Court of 
General Sessions. The General Court of the City of New York 
will have jurisdiction over all criminal matters below the degree 
of felony, including the jurisdiction of the present Court of 
Special Sessions and also the jurisdiction of the present Magis- 
trates’ Courts. 

The judges of the County Courts in New York City and the 
Court of General Sessions will become Supreme Court judges, 
and presumably will constitute the first judges in the criminal 
division of that court. Similarly the present judges of the Court 
of Special Sessions and the City Magistrates’ Courts will be trans- 
ferred to the General Court of the City of New York, and like- 
wise assigned to its criminal division. 
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C. The New Courts to be Substituted 


1. Court of Appeals and Appellate Division. Both the Court 
of Appeals and the Appellate Division (in four departments) 
are continued. The Commission’s Plan does not disturb in any 
way the existing appellate jurisdiction of the Court of Appeals 
and continues the jurisdiction of the Appellate Division in sub- 
stantially its present form, although an important addition is 
made to the Appellate Division’s power to administer the in- 
ferior courts. The judges of these two courts will continue as 
such under the new system. 

2. The Supreme Court. The Supreme Court, organized into 
judicial districts, continues as the trial court of general and 
unlimited jurisdiction. It will hold terms of court in each 
county, and the judges will be elected by the voters of the dis- 
trict for fourteen year terms. While its jurisdiction will be 
unlimited on both civil and criminal matters, outside New 
York City it would for the most part handle all civil matters 
involving more than $6,000 (more than $10,000 in larger 
counties), all matters involving claims against the State, all 
equity cases and the trial of those contested matrimonial actions 
which are transferred to the Supreme Court from the County 
Court. 

Within New York City the Supreme Court will have, in 
addition to the matters it ordinarily handles at present, juris- 
diction over all matters involving decedents’ estates, all matters 
affecting children and the family, all crimes which constitute 
felonies, and all claims against the State. Within New York City 
the Supreme Court will be organized into three districts; the 
present First and Second Districts, with a newly-created Eleventh 
District for Queens County. The Supreme Court will be or- 
ganized into divisions and parts for handling of the various 
specialized matters, as seems most useful in the internal admin- 
istration of its business. 

The Appellate Division of the Department involved will 
assign judges to these divisions, with those assigned to the pro- 
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bate division to serve for at least five years. Attached to the family 
division will be the various ancillary services, such as probation 
officers, investigators in support proceedings, and possibly a 
reconciliation service for matrimonial actions. 

Appeals from the Supreme Court will go to the Appellate 
Division of the Department in which the case was tried. 

3. The General Court of the City of New York. This court 
would be an inferior court with limited jurisdiction to dispose 
of the great bulk of relatively minor matters. The jurisdiction 
of the General Court will include all criminal matters of a 
degree less than a felony and all civil matters involving less 
than $10,000. It will be organized on a city-wide basis and will 
include the jurisdiction now exercised by the City Court, the 
Municipal Court, Court of Special Sessions and City Magistrates’ 
Courts. The court basically will be organized into a criminal and 
civil division, with such other divisions and parts as prove 
necessary. Appeals from the ( Court will be taken to the 
Appellate Term of the Supreme Court, except that all appeals 
from misdemeanor convictions will be to the Appellate Division. 

4. The County Court. The County Court will be a court of 
broad original jurisdiction in each county outside New York 
City, with jurisdiction over all civil matters involving less than 
$6,000 (up to $10,000 in larger counties), all criminal matters, 
all matters affecting children and the family, and the matters 
involving decedents’ estates. Each county will have one or more 
judges elected by the voters of the county for a ten-year term. 
The number of judges in each county will be fixed by the Legis- 
lature, as many as required to dispose of the volume of business 
in the county. Appeals generally will be to the Appellate Divi- 
sion. Salaries for county judges will range from $12,500 in the 
smaller counties to $25,000 in the counties of Nassau, Suffolk 
and Westchester. 

The decision to recommend such wide jurisdiction for the 
County Courts outside New York City is the major change from 
the Loeb proposal. The Loeb subcommittee had recommended 
that much of the jurisdiction now given to the County Courts— 
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covering decedents’ estates, crimes prosecuted by indictment, 
and matters involving children and the family—be given to a 
“Superior Court” which would have been a trial court of 
unlimited jurisdiction with at least one judge per county. This 
court in general corresponds to the Supreme Court as proposed 
by the Temporary Commission, except for the provision that 
there be at least one judge per county. Under the Loeb proposal 
a “District Court” of each county would have absorbed the 
jurisdiction of the many existing courts of limited jurisdiction. 
This element of the Loeb proposal has been retained only within 
New York City where the General Court of the City of New 
York will be a court of truly limited jurisdiction, handling only 
day-to-day minor legal business. 

This change from the Loeb proposal for courts in counties 
outside New York City reflects the Temporary Commission’s 
conclusion from the testimony at its hearings that in upstate 
rural areas the judicial district is too large an area to be covered 
by a court dealing with such things as family and estate matters. 
Consequently, the Commission has given jurisdiction in these 
matters to the County Court. 

This Committee is convinced that the Temporary Commis- 
sion’s distinction in treatment of the court system is well- 
designed to handle effectively the legal business arising in the 
upstate rural counties where distances are great and population 
relatively scattered. It is not, however, convinced that this dis- 
tinction will necessarily meet effectively the needs of certain of 
the counties outside New York City, which are heavily populated 
and growing in population and where today a substantial volume 
of legal business is developed. At present Nassau, Westchester, 
Suffolk and certain upstate counties clearly fall into this cate- 
gory; it is likely, furthermore, that this will be true also of other 
areas in the foreseeable future. 

In the counties which do have a substantial legal business for 
their courts, the Commission’s Plan may result in an undue 
concentration of legal business in the County Courts at the 
expense of the Supreme Court. This concentration of cases may 
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create difficult administrative problems within the court itself 
and may overload the County Court judges with trivial litigation 
which could better be handled by a truly inferior court pat- 
terned after the General Court within New York City. This 
overloading would be particularly unfortunate in view of the 
important responsibilities assigned to the County Court judges 
and the substantial salaries they will be paid. 

At least in an area outside New York City which has sub- 
stantial legal business, it might be advisable to provide a court 
system paralleling that of New York City as an alternative in the 
proposed Judiciary Article, leaving it for the Legislature to 
determine from time to time which system should prevail in any 
particular judicial district or county. 

Since this is essentially a new proposal and since it primarily 
concerns areas outside New York City, this Committee awaits 
with interest the testimony and comment on this feature of the 
Plan. 

5. The Magistrate’s Court. The Magistrate’s Court will replace 
the present Justice of the Peace Courts and Police Justice Courts 
which are found in enormous numbers throughout the towns 
and incorporated villages of the State. This court will furnish 
day-to-day judicial service to the local community in minor 
matters. Its jurisdiction will be limited to arraignments in 
criminal matters and, on consent of the defendant, to trials of 
criminal offenses of a degree less than a misdemeanor and, on 
consent of both parties, to trials of civil matters involving less 
than $1,000. Appeals will go to the Appellate Term of the 
Supreme Court. 

One magistrate will be elected in each town outside New York 
City, and those with more than 20,000 population will be per- 
mitted to have two magistrates. If the population exceeds 50,000, 
however, the Commission at present plans that no magistrate 
would be provided, since the judicial business in a community 
of that size would be sufficient to call for its disposition by full- 
time County Court judges. The Commission holds open for 
consideration, however, the possibility that Magistrates’ Courts 
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be permitted in any city or town outside New York City, regard- 
less of population. 

Magistrates are not required to be lawyers or full-time officers. 
This represents the only departure from the Commission’s gen- 
eral rule that all judges should be lawyers and full-time judges. 
The reason for this departure is that the Commission found it to 
be demonstratively impossible because of lack of lawyers in some 
rural areas, as well as impractical from the point of view of 
volume of business, geographical area and so on, to require that 
all magistrates be lawyers and serve full-time. The effect of this 
departure was mitigated by denying to the Magistrate’s Court 
the power to try even minor cases, except on consent; such con- 
sent is not now required for trial before a Justice of the Peace 
or Police Justice. If magistrates are to function in the larger cities 
and towns, this Committee believes they should certainly be 
lawyers and wherever possible also full-time judges. 

Non-lawyer magistrates will be required to attend prescribed 
courses of training before they may assume office. No magistrate 
will be permitted to serve at the same time on a town board, as 
is presently the case with Justices of the Peace in second-class 
towns. 


D. Administration of the Courts 


The Temporary Commission proposes that the Judicial Con- 
ference, through its State Administrator and its Deputy Admin- 
istrators, will be in charge of the general administration of the 
court system. The Judicial Conference will be responsible for 
the general supervision of the period of transition from the 
present system to the new system, with full power to insure that 
all courts are organized and prepared to function by the transi- 
tion date. All administrative and personnel matters, the fixing 
of salaries, and the determination of job qualifications, will be 
the responsibility of the Judicial Conference. 

The Judicial Conference was originally established by the 
Legislature in 1955 and consists of the Chief Judge of the Court 
of Appeals as chairman, the Presiding Justice of the Appellate 











470 THE RECORD 


Division in each Department, and one Supreme Court Justice 
from each Department elected by his fellow justices in the 
Department. There is also a Committee for Court Administra- 
tion in each Department, with its membership drawn from the 
justices of the Supreme Court, judges of the inferior courts and 
practicing lawyers within the Department. 

The proposed Judicial Article merely confers on the Judicial 
Conference general administrative authority over all the courts 
and specifies the composition of the Conference. It leaves to the 
Legislature the task of specifying the administrative powers 
and duties of the Judicial Conference. This Committee believes 
that giving the Judicial Conference administrative responsibility 
for the court system is a most desirable reform. 

In addition to the general administrative power given to the 
Judicial Conference, the judges of the Appellate Division in 
each Department will have power to fix the times and places for 
holding terms of all the courts held in the Department, to assign 
the judges in the departments to hold terms, and to make rules 
for such courts. This too represents a much needed reform and 
gives to the Appellate Division far greater power over the 
inferior courts than it now has. No longer will judges of courts 
inferior to the Supreme Court be able to function at their own 
pleasure and without any supervision. 

Practice and procedure in the courts may be regulated by the 
Legislature, but the new Judiciary Article authorizes the Legis- 
lature to delegate this power in whole or in part to a court or to 
the Judicial Conference. This Committee believes that the 
power should be so delegated. The Judicial Conference is better 
qualified to deal with these highly technical matters. Individual 
courts may adopt regulations consistent with the general practice 
and procedure. 

The Supreme Court is also given the power to transfer cases 
to inferior courts, and inferior courts as well as the Supreme 
Court have the power to transfer cases up to the Supreme Court. 
The criteria for transfer are primarily the volume of cases being 
handled in a particular court plus the fact that cases raising im- 
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portant questions of law are to be transferred up to the Supreme 
Court. This Committee feels that the principle of unlimited 
transfer is excellent but the possibility exists that confusion 
among practicing lawyers may well arise, particularly if they 
believe that they can jockey their case into a particular court 
through the transfer rules. These rules should be clear, there- 
fore, and there should also be some fairly detailed procedure 
for appraising the importance of a case well in advance of trial. 


E. Fiscal Reform 


The draft Judiciary Article provides that the cost of the court 
system is to be borne in the first instance by the State, with the 
Legislature being authorized to require reimbursement of this 
cost by the various counties, the City of New York, and other 
political subdivisions. This will make possible the preparation 
of a separate budget for the entire judicial system, so that a 
comprehensive plan of financing and expenditure can be put 
into effect. The Commission foresees that such a plan will be 
worked out through legislation. 

A centralized budgetary system supervised by the Judicial 
Conference will be a tremendous improvement over the various 
procedures for fixing court budgets that now prevail throughout 
the State. At present certain of the New York City courts set 
their own budgets with impunity because under existing law 
the City of New York is required to pay whatever amounts the 
courts demand. In many communities, on the other hand, the 
judge must appear before the county board of supervisors and 
apply for court appropriations; it is not unusual for this board 
to include attorneys who practice before the judge. Disorganiza- 
tion and confusion in fiscal matters is commonplace. Different 
salaries are paid for the same jobs. Some courts have too many 
employees; others too few. 

This Committee is in full accord with the proposal for a state- 
wide budget controlled by the Judicial Conference. It may be, 
however, that some local communities will tend to oppose this 
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proposal on grounds that it will strip the community of its 
power to manage its own affairs, and may increase its tax burden 
against the community’s wishes. 

These fears appear groundless. In the first place, the mem- 
bership of the Judicial Conference itself is designed to preserve 
the local autonomy of the different areas of the State. In addi- 
tion, the Conference has a Deputy Administrator and a 
Committee on Court Administration in each Department to act 
as an additional safeguard for local interests. It is likely, more- 
over, that a unified court system with a state-wide budget will 
lead to fiscal economy rather than additional expense, since in 
many courts today there is much needless duplication of court 
facilities through maintenance of a number of specialized courts, 
none of which handles sufficient legal business to justify its 
operation. In the rare instance where the new system might 
impose additional expense upon a local community, the State 
itself might bear all or part of the additional expense. 

A thorny problem may develop when the time comes to deter- 
mine by legislation what portion of the court expenses is to be 
borne by the State as opposed to the governmental subdivisions 
in the State, particularly the various counties and the City of 
New York. The problem of allocation of expenses, however, 
appears separable from that of the state-wide budget. This 
budget will assure most efficient use of the necessary funds, 
regardless of their source. It is the Committee’s hope that the 
problem of allocation will not be permitted to delay institution 
of the budgetary system for state-wide control of court expenses, 
nor to give rise to opposition to the provisions of the Judiciary 
Article which make such a budgetary system possible. 


F. Selection of Judges 


The Temporary Commission’s Plan preserves the present 
method of selecting judges, that is, in general by election of the 
voters, with the exception of the judges of the General Court of 
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the City of New York. As to this court, the Temporary Com- 
mission leaves the method expressly open, the alternatives being 
election, appointment by the Mayor, or a combination of both. 

The quality of our judges is, of course, the most important 
ingredient of a judicial system, and a method of assuring the 
highest quality in our judges is a goal for all to work toward. 
This Committee does not, however, at this time deal with the 
controversial and important question of elective versus ap- 
pointive judges. 


CONCLUSION 


Publication of the proposal of The Temporary Commission 
on the Courts in substantially its final form marks the end of one 
stage in this effort to achieve a modern court system. We have 
not had a major reorganization of our courts since 1846. For 110 
years we have been tinkering with the system. We have added 
a whole series of special courts to meet special problems as they 
arose. As a result the system has grown into the present hodge- 
podge. 

Times have changed. We have reorganized the executive 
branch of our State Government to meet modern needs but not 
the judicial branch. Popular demand for a modern system to 
meet modern needs has been frustrated by the inertia of the 
system itself and the great difficulty of the process of Constitu- 
tional amendment. 

If this important reform is to take place, now is the time. 
Three years of study have gone into it. If this opportunity is lost, 
it may be many years before there will be another. 

To succeed, supporters of court reform must make a sustained 
effort beginning now and continuing through the general 
election in the fall of 1959. Once the Judiciary Article has been 
adopted, the stage will be set for adoption of the legislation 
which will complete the task. Only then can the State of New 
York enjoy a judicial system adapted to modern needs and able 
to offer its citizens the efficient administration of justice to which 
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they are entitled. This Committee believes that every citizen 
should lend wholehearted support to this far-reaching proposal. 


FRANCIS H. HORAN, Chairman 


LOUIS M. LOEB, President of the Association, ex officio B 

MANDEVILLE MULLALLY, JR., Secretary of the Association, ex officio Ct 

EDUARDO ANDRADE HAROLD M. KENNEDY P 

ALBERT C. BICKFORD JOHN EDWARDS LOCKWOOD C 

BRUCE BROMLEY ALFRED P. O’HARA e 
PORTER R. CHANDLER RICHARD J. POWERS 

WILLIAM C. CHANDLER JOSEPH A. SARAFITE C 

HUNTER L. DELATOUR STUART N. UPDIKE ti 

ALBERT R. CONNELLY, Liaison Member of the Executive Committee a 
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The Prosecutor—A Review* 


After a notable success with a memoir, Trial Judge, Mr. Justice 
Botein in The Prosecutor has used the novel as a device to dis- 
courage “through a critical public” the use of certain methods by 
prosecutors which he considers a threat to the administration of 
criminal justice. One appreciates that if the Judge were not so 
eager to create an enlightened and critical public, which alone 
can ameliorate the evils he describes, he would not have chosen 
to turn novelist, a role which in an epilogue he suggests was not 
an easy one for even a skilled writer of excellent judicial opinions. 

What are these “‘prosecuting methods” which the Judge has 
wanted to make vivid, not to lawyers, judges or officials, but to 
the public? They are the methods used by the “ruthless, resource- 
ful prosecutor, indifferent to the rights of defendants” who knows 
it “is safer politically for a prosecutor to ride roughshod over the 
rights of an accused, provided he does so with energy and fanfare, 
than to proceed cautiously with scrupulous regard for those 
rights.” 

Judge Botein finds such a prosecutor in the protagonist of his 
novel, Edgar Bailey, an Assistant District Attorney. Bailey is 
somewhat larger than life, because he is an amalgam of almost 
all the unsavory traits which either singly or in clusters have made 
some prosecutors infamous, both in the courts and recently be- 
fore Congressional Committees as well. (The reader will get a 
wry satisfaction out of trying to trace the author’s sources of 
Bailey’s character.) Bailey has graduated from all the right 
schools, but has learned all the wrong lessons. He is able and 
ruthless, with a passion for power. He is as quick as a gangster to 
knife a,colleague and as slick as a Madison Avenue huckster at 
getting a favorable press for misdeeds. 

Edgar got his job from the newly-appointed District Attorney, 
John Peabody, a friend and law partner of his father. Peabody, an 
excellent lawyer, wears baggy tweeds and will make an excellent 


* Botein, Bernard. The Prosecutor, 1956, Simon & Schuster, New York. 273pp. 
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Santa Claus at the office Christmas party. As a D. A. he does not 
recognize and finds he cannot control the rich man’s juvenile 
delinquent he has hired. In a series of case studies Judge Botein 
drives home his theme that the immense power necessarily placed 
in the prosecutor to decide who shall and who shall not be 
prosecuted, and the procedures of investigation employed make 
it easy for an Edgar Bailey to grasp at fame and power and to dupe 
the public. 

The case studies are all exciting and the prosecuting processes 
have a ring of authenticity. Judge Botein says he has tried to 
capture “the color and the glory and the crackling excitement” 
of the D. A.’s office. Most readers will agree he has succeeded and 
will find it hard to put the book down. Undoubtedly some will 
be disturbed by the novel’s lack of literary pretensions. The 
author, one can be sure, will be satisfied if the book makes the 
public aware that for all our checks and balances, for all our 
procedural safeguards, the power of the prosecutor is a very 
great one and one that can be used for evil. As in so many other 
areas of government, only a vigilant and informed public can 
check abuse of power. In helping to create that public Judge 
Botein has once again made an important contribution to the ad- 
ministration of justice. 

P.B.D. 
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Recent Decisions of the United States 


Supreme Court 


By Epwin M. ZIMMERMAN AND JOHN D. CALHOUN 


BOUDOIN V. LYKES BROS. S.S. CO., 
(348 U.S. 336, February 28, 1955) 
(350 U.S. 811, October 10, 1955) 


CAHILL V. NEW YORK, N. H. & H.R. co., 
(350 U. S. 898, November 21, 1955) 


(350 U.S. 943, January 9, 1956) 
(352 U.S. 183, May 14, 1956) 


By its orders in these cases, the Supreme Court seriously distorts the express 
mandate of Rule 58(4), Supreme Court Rules. 


Rule 58(4) provides: 


“Consecutive petitions for rehearings, and petitions for rehearing that 
are out of time under this rule, will not be received.” 


The Boudoin case was a suit by an American seaman against the owner- 
operator of an ocean freighter on which plaintiff formerly had been em- 
ployed. Cross-appeals were taken from a judgment of the district court in 
plaintiff's favor, plaintiff claiming: (a) the amount of damages awarded him 
was inadequate; and (b) the term of maintenance determined by the trial 
court was insufficient and should have been extended and increased. The 
court of appeals disregarded those alleged errors, holding that plaintiff was 
entitled to recover nothing at all. The Supreme Court granted certiorari 
(348 U.S. 814) and therafter reversed (348 U.S. 336). Some time outside the 
25-day period allowed for petitions for rehearing (Rule 58(1), Supreme Court 
Rules), plaintiff moved the Court to amend their judgment so that the court 
of appeals could adjudicate the question of the amount of damages. That 
motion was granted. 350 U.S. 811. 

The Cahill case was an action under the Federal Employers’ Liability Act 
to recover for injuries sustained by the plaintiff while working as a railroad 
brakeman. The court of appeals reversed a judgment for plaintiff on the 
ground that there was insufficient evidence to permit submission of the case 
to the jury. That conclusion made it unnecessary for the court of appeals to 
pass on a second error alleged by defendant railroad, i.e., that the trial judge 
erroneously had admitted evidence of prior accidents at the scene of plain- 
tiff’s injury for the purpose of showing negligence by defendant in failing 
to warn plaintiff of the dangers that had caused those prior accidents. In a 
single decision, the Supreme Court granted certiorari and reversed, Mr. 
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Justice Reed dissenting. 350 U.S. 898. Justices Frankfurter, Burton and Har- 
lan, expressing the view that certiorari should not be granted in the Cahill 
case, declined to pass upon its merits. Thereafter, and within the time per- 
mitted by Rule 58(1), the defendant-railroad sought by petition for rehearing 
to have the judgment of the Supreme Court modified, to provide for a re- 
mand of the cause to the court of appeals for further procedure on the sec- 
ond alleged ground of error. That petition for rehearing was denied (350 
U.S. 943), and the case was returned in due course to the district court. After 
denial of the petition for rehearing and after expiration of the time in which 
a petition for rehearing may be received under Rule 58(1), the railroad moved 
for recall and amendment of the judgment of the Court, requesting relief 
identical to that which it had sought in the denied petition for rehearing. 
Prior to the filing of that motion for recall, and after denial by the district 
court of an application for stay of execution, judgment was satisfied, although 
petitioner, in its papers moving for recall, claims that it had informed re- 
spondent it intended to pursue its remedies notwithstanding payment of 
judgment. Relying on the Boudoin case as showing 


“.., that Rule 58(4) does not prohibit motions to correct this kind 
of error,” 


the Supreme Court granted the railroad’s motion to recall. 351 U.S. 183. 

The opinion in the Cahill case came per curiam,a dissenting opinion being 
filed by Mr. Justice Black, with whom The Chief Justice and Justices Douglas 
and Clark joined. The dissenters there strenuously object that 


“What is in fact a second petition for rehearing should not be re- 
ceived simply because it is labeled a ‘motion to recall.’ ” 


The Boudoin case is distinguished by the fact that it did not entail a second 
review by the Court of its judgment of reversal. Although conceding that 
second petitions for rehearing should be received in situations where rigid 
application of Rule 58(4) would cause manifest injustice, it is urged that 
“this is no such case.” Noting that the Supreme Court has power to assess 
questions left undecided by courts of appeals, particularly upon unsub- 
stantial points, the dissenters, citing District of Columbia v. Armes, 107 US. 
519, urge that the claimed error relating to admission of evidence con- 
cerning prior accidents is frivolous. They recognize the general rule that a 
voluntary payment of judgments amounts to accord and satisfaction and 
contend that even if the railroad believes that it paid under duress, such 


‘ 


‘, .. question should be tried as one of fact before this Court takes 
the drastic action of trying to make a plaintiff pay back money he has 
received under an order of this Court.” 


* * + * 


One measure of the vitality of the judicial process is the way that process 
handles its harassment by trivia. Rule 58(4), until the Boudoin and Cahill 

















RECENT DECISIONS OF SUPREME COURT 479 


cases, was an effective measure, protecting the Court from the burden of 
tardy and repetitive urgings that it reconsider judgments. 

Rule 58(2) relating to petitions for rehearing of orders on petitions for 
writs of certiorari, states that such petitions must be 


“ 


. confined to intervening circumstances of substantial or con- 
trolling effect . . ., or to other substantial grounds available to 
petitioner although not previously presented.” 


To some, it would seem appropriate to set those same standards against 
petitions for rehearings of judgments or decisions. But even granting the 
propriety of a standard commodious enough to permit the out-of-time repair 
of judgment allowed in Boudoin, justification for twice adjudicating such 
an issue, as in Cahill, is difficult to find. 

The Court repeatedly has stressed the importance of having opportunity 
for reflective thought. Most recently, in this connection, Mr. Justice Frank- 
furter opined: 


“. . . Without adequate study there cannot be adequate reflection. 
Without adequate reflection there cannot be adequate deliberation 
and discussion. And without these, there cannot be that full inter- 
change of minds which is indispensable to wise decision and its per- 
suasive formulation.” 351 U.S. 470, 485. 


Recognition of those considerations by Mr. Justice Frankfurter makes his 
position, in Cahill (and to the extent that they share his recognition, the 
position of Justices Burton and Harlan) anomalous. Those three Justices 
were unwilling to pass upon the merits of the Cahill case when the Court 
first took it on certiorari and reversed. However, they constitute three-fifths 
of that majority which voted for recall of judgment. As we must suppose, 
those Justices declined in the first instance to pass upon the merits of Cahill 
because they believed resolution of the sum of conflicts there involved would 
inappropriately occupy the time and thought of the Court. It is difficult, 
therefore, to see why they would later emasculate Rule 58(4), by creating a 
new third round in the process of decision, only to get at a once-adjudicated 
fragment of the case. 


SOUTHERN PACIFIC CO. V. GILEO, 
SOUTHERN PACIFIC CO. V. ARANDA, 
SOUTHERN PACIFIC CO. V. MORENO, 

(351 U.S. 493, June 11, 1956) 


REED V. PENNSYLVANIA R. CO., 
(352 U.S. 502, June 11, 1956) 


By 1939, construction by the Supreme Court of Section 1 of the Federal 
Employer’s Liability Act had limited recovery under that Act only to cases 
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where both the railroad worker, at the moment of his injury, and the rail- 
road, were actually engaged in interstate commerce. Railroad employees en- 
gaged in construction of new facilities were not covered. Office personnel of 
railroads, no matter how closely their work affected performance of interstate 
haulage, were not covered. In 1939, Congress amended Section 1 of FELA 
to provide: 


“Any employee of a carrier, any part of whose duties as such em- 
ployee shall be the furtherance of interstate or foreign commerce; or 
shall, in any way directly or closely and substantially, affect such com- 
merce as above set forth shall, for the purposes of this Act, be con- 
sidered as being employed by such carrier in such commerce and shall 
be considered as entitled to the benefits of this Act... .” 


The above cases raised these questions: Whether (1) an employee of an 
interstate rail carrier, injured while performing work on (a) new cars 
[Gileo], (b) new wheels for cars [Aranda], and (c) new switching facilities 
in a retarder yard [Moreno], all used in connection with interstate commerce 
by the carrier, and (2) a clerical employee of a railroad [Reed] are within the 
coverage of FELA. 

Following their injury, respondents Gileo, Aranda and Moreno brought 
suit in California, claiming under FELA. In each case, petitioner-railroad 
contended that neither it nor respondent were engaged in interstate com- 
merce at the time of injury. The railroad urged that FELA, therefore, did 
not apply and that the courts were without jurisdiction to entertain the 
actions based upon that Act. The Supreme Court of California ruled in 
favor of respondents, holding, as a matter of law, that FELA governed. 
Certiorari was granted because the cases involved interpretation of an impor- 
tant federal statute governing railroad employer obligations to employees. 
350 U.S. 818. 

In the Reed case, petitioner was employed as a clerical worker in respon- 
dent’s office building in Philadelphia. Her duties consisted of filing tracings 
of engines, cars, parts, tracks, bridges, and other structures, from which 
blueprints of those items could be made. The files with which petitioner 
worked are the sole depository of respondent for such original tracings. 
Petitioner’s function was to secure tracings from the files when orders for 
drawings were received and to return the tracings after drawings had been 
made. Approximately 67% of all drawings made were sent outside Penn- 
sylvania. Following injury in the course of such duties caused by a bursting 
window pane, petitioner sued under FELA. The district court, granting 
a motion to dismiss the suit, held that petitioner was not within the coverage 
of Section 1 of FELA and, diversity being wanting, concluded itself to be 
without jurisdiction. The Court of Appeals for the Third Circuit affirmed. 
The Supreme Court granted certiorari for the reasons that controlled in 
the Gileo, Aranda and Moreno cases. 350 U.S. 965. 

The decisions below in Gileo, Aranda and Moreno were affirmed and the 
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decision in Reed reversed, in two opinions by Mr. Justice Minton. Dissents 
to those first three cases were registered by Justices Reed and Frankfurter 
and dissent to the decision of the Court in Reed was registered by Justices 
Reed, Frankfurter, Burton and Harlan, Mr. Justice Burton relying upon 
the reasons stated below in the opinion of the court of appeals and Justices 
Reed and Harlan joining in a dissenting opinion of Mr. Justice Frankfurter. 
The Court has given a broad sweep to the language of Section 1. Rejected 
is the contention of the dissenters that “commerce” in the act, means only 
transportation, a contention based upon a reading of the legislative and 
judicial history of pre-amendment Section 1 which strongly suggests 


“ ., that the ‘1939 amendment was designed’ . . . only in relation to 
employees who work in the context of the hazardous business of trans- 
portation. The amendatory legislation was addressed to . . . transpor- 
tation workers.” 


For the majority 


‘... The test for coverage under the amendment is not whether the 
employee is engaged in transportation, but rather whether what he 
does in any way furthers or substantially affects transportation.” 


The test is the logical product of the Court’s conclusion that amended Section 
1 evinces a purpose both to expand coverage substantially as well as to 
avoid narrow distinctions in deciding questions of coverage. The statute, 
although requiring examination of the purpose and effect of the employee’s 
function in the railroad’s interstate operation, does not limit such examina- 
tion to transportation employees or rest determination on the basis of the 
employee’s importance as an individual in the railroad’s organization. The 
Court sets no explicit criteria for defining the limits of coverage but is 
satisfied to leave those duties which further or which in any way directly 
or closely and substantially affect interstate commerce in the railroad in- 
dustry to be marked out in case-by-case adjudication. 


These decisions would seem to place within the orbit of FELA most em- 
ployees of interstate carriers, for, as the court of appeals noted when pass- 
ing upon the Reed case, any performance of duty by a railroad employee 
may be said, in a sense, to further the transportation function of the road. 

The generality of these decisions in granting broad extension to FELA 
coverage leaves a serious social problem lurking for the future. The FELA 
remedy, as the dissenters have noted, is exclusive. New York Central R. Co. v. 
Winfield, 244 U.S. 147. If an injured employee can prove negligence, he 
may be better off than under local Workman’s Compensation Laws. However, 
where the employer has acted with care, FELA leaves the injured worker to 
recuperate on his own resources. 
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UNITED STATES V. E. I. DU PONT - 
(351 U.S. 377, June 11, 1956) to 
The question in this case was whether du Pont monopolized trade in cel- 
lophane in violation of Section 2 of the Sherman Act. During the period fle 
relevant to the action, du Pont produced almost 75% of the cellophane sold pu 
in the United States. But sales of cellophane constituted less than 20% of 
all “flexible packaging material” sales. Section 2 declares illegal the monop- of 
olization of “any part of the trade or commerce” and the Government con- ol 
tended that du Pont’s domination of cellophane production constituted a th 
monopolization of “part” of commerce in violation of Section 2. The de- th 
fendants successfully argued in the court below that cellophane was but re 
part of the much larger flexible packaging material market and that as a re- 
sult it did not possess monopolistic power to control the price of cellophane wl 
or to exclude competitors from the market in which cellophane is sold. 
The issue in the case therefore was whether the market to be examined 
was that for cellophane alone or for all flexible packaging materials, with 
cellophane but one of several competitive commodities. The Government 
argued that cellophane and other flexible packaging materials are neither 
substantially fungible nor of a like price, and for these reasons that the 
market for other wrappings is distinct from the market for cellophane. 
The Supreme Court, in a four-to-three decision, affirmed the lower court 
and held for defendants. 
Justice Reed’s opinion stated: 
“In considering what is the relevant market for determining the con- th 
trol of price and competition, no more definite rule can be declared Jo 
than that commodities reasonably interchangeable by consumers for ” 
the same purposes make up that ‘part of the trade and commerce’, = 
monopolization of which may be illegal.” of 
The fact that differences in selling prices or quality of the wrapping ju 
materials existed did not inevitably segregate them into separate markets. 
“* * * whatever the price, there are various flexible wrapping materials Vil 
that are bought by manufacturers for packaging their goods in their own be 
plants or are sold to converters who shape and print them for use in the Ww 
packaging of the commodities to be wrapped.” Though superior to other he 
materials in certain characteristics, cellophane shared the packaging market pr 
in food products and cigarettes with the other materials. A considerable su 
degree of functional interchangeability existed, with retailers shifting be- in 
tween cellophane and other materials for certain purposes. The Court also pl 
concluded from the record that a great degree of cross-elasticity existed ha 
among the various products, so that a slight price change would cause a pr 
number of customers to switch from one material to another. The Court, fre 
therefore, held that cellophane’s interchangeability with the other materials co 
sufficed to make it a part of the flexible packaging market. ev 
To the Government’s argument that the price variation between cel- 
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lophane and other materials demonstrates that they are noncompetitive, 
the opinion responded by citing findings to the effect that the cost difference 
to some extent resulted in a loss of business and that prices had been re- 
duced to expand sales, thereby negating the possibility of the existence of 
a monopoly. It was not cost but “the variable characteristics of the different 
flexible wrappings and the energy and ability with which the manufacturers 
push their wares that determine choice.” 

The test for the market was restated to be that the market is “composed 
of products that have reasonable interchangeability for the purpose for 
which they are produced—price, use and qualities considered.” It seemed to 
the Court that du Pont should not be found to monopolize cellophane when 
that product had the interchangeability with other wrappings that this 
record showed. 

In the course of reaching his result, Justice Reed, paused to comment on 
what constituted monopolization, and inserted the following: 


“Senator Hoar, in discussing § 2, pointed out that monoply involved 
something more than extraordinary commercial success, ‘ that it in- 
volved something like the use of means which made it impossible for 
other persons to engage in fair competition.’ This exception to the 
Sherman Act prohibitions of monopoly power is perhaps the monop- 
oly ‘thrust upon’ one of United States v. Aluminum Co. of America, 
148 F. 2d 416, 429, left as an undecided possibility by American Tobac- 
co Co. v. United States, 328 U.S. 781.” 


Whether Justice Reed may have hoped by this language to help decide 
that possibility is open to conjecture. At any rate, Justice Frankfurter, who 
joined Justices Burton and Minton to form the majority in the result 
reached, refused to join in Justice Reed’s opinion insofar as it discoursed 
on monopoly, which Justice Frankfurter regarded as superfluous to the needs 
of the disposition of the case before the Court. 

Two Justices, Clark and Harlan, took no part in the case, and Chief 
Justice Warren wrote the dissent, joined by Justices Black and Douglas. 

The dissent regards the majority’s definition of the market as one which 
virtually emasculates Section 2 of the Sherman Act. Qualitative differences 
between cellophane and other wrapping materials were regarded by Justice 
Warren as substantial, and in support of that contention he points to what 
he regards as evidence of the fact that consumers regarded cellophane as a 
product apart. Hence, despite the fact that some of the other materials were 
substantially less expensive than cellophane, cellophane was purchased in 
increasing amounts in the period from 1923 to 1947 covered by the com- 
plaint. Moreover, the substantial decline in the price of cellophane did not 
have the result of forcing a decline in the price of the so-called competitive 
products. The dissent also pointed to the great profit which du Pont made 
from cellophane as evidence of a monopolistic position. The fact that it 
could not set prices arbitrarily did not seem relevant to the dissent since 
even in a monopoly higher prices will mean smaller sales and the monopolist 
would have to balance decreased sales against increased profit margin per 
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unit in order to maximize profits. The fact that du Pont did not engage in 
predatory practices merely demonstrated that the monopoly power was used 
in an enlightened manner, but does not undo the violation. “The public 
should not be left to rely upon the dispensations of management in order 
to obtain the benefits which normally accompany competition.” 


There seems to be little question of the proposition that interchangeable 
products must be considered when defining a market. But that merely restates 
the problem. The thrust of the dissent’s argument is that the products are not 
in fact interchangeable. The test stated by the majority is, perhaps inevitably, 
none too precise. The “market is composed of products that have reasonable 
interchangeability for the purpose for which they are produced—price, use 
and qualities considered.” The majority opinion illustrates that some differ- 
ences in cost and characteristics are not enough to differentiate a market, for 
purposes of the Sherman Act, where the products can be used for the same 
purpose. The economic evidence advanced by the dissent is not so much 
refuted as overruled as a matter of antitrust law policy. At some point or 
another, not yet defined by this opinion, price and quality differences may, 
by themselves, be sufficient to render a given commodity separate and distinct 
from another. But that will be another case. In the meantime this case is cue 
for a broader definition of the relevant market. 
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Committee Report 


COMMITTEE ON PROFESSIONAL ETHICS 
OPINION NO. 818 


Question: A foreign language newspaper in the City of New York proposes 
to undertake a program whereby its readers will be advised through a column 
entitled “Legal Clinic” that, if they need legal advice but cannot afford to 
pay a lawyer or if they do not as yet know enough English to seek advice, the 
newspaper will secure assistance for them without charge. In aid of this pro- 
gram the newspaper plans to invite the participation of a number of lawyers 
who speak or understand the foreign language to act without compensation 
either from the newspaper or the client. The column will set forth the dates 
on which the attorneys will be present at the office of the newspaper for con- 
sultation. If it appears that the applicant’s income is such as to enable him 
to pay for legal advice or if the matter presents the prospect of contingent 
fee, the applicant will be referred to the Referral Service of the Bar Associa- 
tion. 

Will an attorney who participates in this program violate any of the 
Canons of Professional Ethics? 


Answer: In the opinion of the Committee, the proposed plan will violate 
Canon 35 of the Canons of Professional Ethics, which prohibits the interven- 
tion of a lay intermediary between lawyer and client. The specific exception 
that is made as to charitable societies rendering aid to the indigent is not 
applicable in this case. 

The plan further appears to be contrary to Rule I-A of the Special Rules 
Regulating the Conduct of Attorneys and Counsellors at Law in the First 
Judicial Department. This Rule prohibits an attorney from advising in- 
quirers or rendering an opinion to them through or in connection with a 
publicity medium of any kind in respect to their specific legal problems, 
whether or not the attorney is compensated for his services. 

While the Committee does not pass upon questions of law, attention is 
called to the provisions of Penal Law Section 280, which, among other things, 
prohibits corporations and voluntary associations from furnishing attorneys 
or counsel and from rendering legal services of any kind. See also Canon 47. 


October 1, 1956 
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SiwneEY B. Hitz, Librarian 


SELECTED LITERATURE ON LEGAL ETHICS 


“The things we hold dearest on earth—our fortunes, 
reputations, domestic peace, the future of those dearest 
to us, nay, our liberty and life itself, we confide to the 
integrity of our legal counsellors and advocates. Their 
character must be not only without a stain, but without 
suspicion.” 

GEORGE SHARSWOOD 


In 1854, Judge George Sharswood of the Philadelphia Bar was 
persuaded to publish a series of lectures which he had delivered 
before the law class of the University of Pennsylvania on the 
“Aims and Duties of the Professor of the Law.” This volume had 
a profound influence on the teaching of this subject and on the 
members of the Bar. It ran through at least five editions and was 
reprinted by the American Bar Association in 1907 at the per- 
sonal expense of one of the members of this Association, General 
Thomas H. Hubbard. 

Since then important contributions have been made by such 
authorities as Charles A. Boston, Elliott E. Cheatham, Henry S. 
Drinker, Reginald Heber Smith and others. Now a little more 
than a century later, The Association of the Bar of the City of 
New York and the New York County Lawyers’ Association, both 
of whom have pioneered in the application of legal ethics, have 
issued a volume containing the questions and answers of their 
respective committees on legal ethics. May this volume receive the 
same favorable reception as extended to Judge Sharswood’s study 
by an earlier generation of lawyers. 
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Lame a Bank 


to administer a 
Lawyers Estate? 


Why not? You, as an attorney, know better than most business men how valuable 
the services of a corporate executor can be to.a man’s wife and family. But familiar 
facts are often forgotten, so may we remind you that we at Guaranty have much tof 
offer a lawyer’s own beneficiaries. 


Here are a few of the advantages of naming the Guaranty as your executor: 


@ Guaranty brings to each estate KNOWLEDGE and JUDGMENT born of many 
years EXPERIENCE. 


@ You are assured of the continuing FINANCIAL RESPONSIBILITY Of your execu 
tor if you appoint the Guaranty. 


@ It is IMPARTIAL, and therefore able to act OBJECTIVELY without arousing per- 
sonal animosities in your family or among your professional associates. 


@ It is CONSTANTLY AVAILABLE and has the TIME and FACILITIES to administer 
an estate of any size promptly and efficiently. 


@ It has the quality of PERMANENCY. It is always ready and able to act. 


Here at Guaranty we like to deal with lawyers. We’d be happy to be of service 
to you too—in handling your own estate, administering a trust for you, or assisting 
you in planning your investments. 


Come in and see us. Or one of our Personal Trust Department officers will b&# 
glad to call on you. 


GUARANTY TRUST COMPAN 
OF NEw YORK 


Capital Funds in Excess of $400,000,000 


140 Broadway, New York 15 40 Rockefeller Plaza, N. Y. 20 
Fifth Avenue at 44th St, N. Y. 36 Madison Avenue at 60th St., N. Y. 21 








